IN THE IOWA DISTRICT COURT FOR POLK COUNTY
______________________________________________________________________________

In Re: Cedar Falls Utilities Franchise 17613

)

        







)
Bert Schou and Diane Schou,



)

        No. CV-5994







)
         


Petitioners,



)

     RESISTANCE TO
        vs.





)                    IOWA UTILITIES BOARD







)

MOTION TO DISMISS
Iowa Utilities Board,




)







)


Respondent.



)
____________________________________________________________________________________

​
I.
INTRODUCTION – IUB MISREPRENTS ORDER REOPENING RECORD

Iowa Utilities Board (hereinafter “IUB”) has asked the Court to Dismiss Schou’s appeal, claiming it was not timely flied.  However, the November 4, 2005 Order, upon which Iowa Utilities Board relies, was not a Final Order.  The November 4, 2005, Order was an Order Denying Application for Rehearing and Reopening Record – an Order Reopening Record can hardly be characterized as an appealable Final Order. 


Iowa Utilities Board neglects to mention the Final Order -- either the November 21, 2005, Order Directing Issuance of Franchise, or the Franchise issued November 23, 2005.
  The subsequent Iowa Utilities Board Order of December 7, 2005, is the Board’s denial of the Schou’s Petition for Reconsideration, which fully exhausts administrative remedies.  The 30 day time period for appeal begins with that December 7, 2005, Order.  Petitioners Schous’ January 6, 2006, filing for judicial review was within the 30 day time limit prescribed under IA 17.19(3).

Petitioners Schou have timely and properly filed their Petition for Judicial Review and timely and properly served all parties in the contested case with a copy of the Petition.  The Iowa Utilities Board’s Motion for Dismissal has no basis in law and must be denied

II. ONLY A FINAL ORDER MAY BE APPEALED

Iowa Utilities Board claims that the Schou’s appeal is an appeal of the November 4, 2005, Order.  This is incorrect.  It is significant and very misleading that the Iowa Utilities Board does not cite the full title of that order, because by its title, it is apparent that the Order is NOT a Final Order and cannot be appealed.  The full title of that order is “Order Denying Application for Rehearing and Reopening Record” (emphasis added).
  It is also noteworthy that nowhere in its Motion to Dismiss does the IUB use the words “Final Order,” the subject of any appeal. Logically and obviously, an order reopening the record is not a Final Order in an administrative proceeding.  The November 4, 2005 Order is not a Final Order.  

Statutory administrative procedure and case law dictates that only a Final Order may be appealed.  A Final Order is one where the agency has completed its decision making process.  Iowa Code §17A.19(1); see also Dunn v. City Development Bd., 623 N.W.2d 820, 825 (Iowa 2001).  In only rare occasions can any other order be appealed:

A preliminary, procedural or intermediate agency action is immediately 
reviewable [only] if all adequate administrative remedies have been exhausted 
and review of the final agency action would not provide an adequate remedy.

 Grains of Iowa v. Dept. of Agri. & Land, 562 N.W.2d 441, 444 (Iowa Ct. App. 1997)(quoting Salsbury Lab. V. Iowa Dep’t of Envil. Quality, 276 N.W.2d 839, 835 (Iowa 1979).  Under statute and caselaw, the November 4, 2005, IUB Order Denying Rehearing and Reopening Record is not a Final Order and is not an appealable order.  The IUB’s contention that Schous’ appeal this order and that their appeal is untimely is not founded in fact or law, and IUB’s Motion to Dismiss must be denied.
III. THE ORDER DIRECTING THE FRANCHISE BE ISSUED WAS THE FINAL ORDER IN THIS DOCKET, RECONSIDERATION WAS DENIED, AND THIS IS THE ORDER APPEALED.

On November 21, 2005, the Iowa Utilities Board issued an Order Directing Issuance of Franchise.  Exhibit A.  This Order found that the record was reopened, that notice was provided to the owner of the airstrip as required, and that a report had been prepared by the IUB engineer regarding the airstrip stating the line had no impact on the airstrip.
  The IUB then Ordered that the Franchise be issued.  This Order is the final decision in this administrative docket, an appealable Order.  See Iowa Code 17A.19(1); Dunn v. City Development Bd., 623 N.W.2d 820, 825 (Iowa 2001).
   The Franchise was issued on November 23, 2005.  Exhibit B.

The Schous requested Reconsideration, and on December 7, 2005, the Iowa Utilities Board issued its “Order Denying Reconsideration.”  The IUB’s Order of denial was issued prior to passage of the 20 days necessary to be “deemed denied,” thus the actual date of the Order is the relevant date.  This December 7, 2005, Order is the trigger of the 30 days for appeal.  Cedar Falls Utilities agrees that this Order is the trigger in its Motion for Dismissal, where it noted: 

Final agency action was taken on December 7, 2005, when the Iowa Utility Board issued its ORDER DENYING RECONSIDERATION.
CFU Motion, p. 2, para. 4.  The Schous appeal was filed within 30 days of that date.  IUB’s Motion to Dismiss must be denied.

WHEREFORE, Petitioners Schou prays the Court:

1. Find that the November 4, 2005, Order Denying Rehearing and Reopening Record is not a Final Order in this matter; and

2. Find that either the November 21, 2005, Order Directing Issuance of Franchise or the November 23, 2005, Franchise is the Final Order in this matter; and

3. Deny the IUB’s Motion for Dismissal in its entirety; and
4. Such other relief as the Court deems warranted.
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Carol A. Overland, after being duly sworn on oath, states that on February 7, 2006, I have this day mailed to the Court for filing and served the foregoing Resistance to IUB’s Motion to Dismiss upon all parties of record in this proceeding.
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� Either of these Orders are properly regarded as the appealable Final Order in this matter.  


� The record was reopened because the IUB at long last acknowledged, after multiple assertions in filings by Schous, that the utility Petition for Franchise was incomplete in that it did not disclose the location of a registered landing strip as required by statute, and that the utility had not notified the owner of the airstrip of the Petition for Franchise as required by statute.  The record was reopened to allow the owner of the registered airstrip the opportunity to object, and he did not file an objection.


� For the record, IUB failed to serve this report on Schous’ attorney, who had to contact the IUB which then did serve the report several days later.


� It could also reasonably be argued that the actual issuance of the Franchise, by Order of the IUB on November 23, 2005, is the Final Order.  However, that two day discrepancy isn’t significant in this case.
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