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DIANE AND BE T SCHOU,

Petitioners, No. CV-5994
V. RE SISTANCE TO FIRS]
APPLICATION FOR LEAVE 10
TOWA UTH TTIE S BOARD, PRESENT EVIDENCE
Respondent.

COMLE S NOW Respongent lowes Utilitics Board (Board) and files this
resistance o the applicstion fited by Petiiioners {o prosent new evidence in this
proceeding, and stafes:

1. On Januaty b, 2006, Pelitioners, Bert end Diane Schou, filed a
Petition | or Judicia! Review of i order issucs by the Ulilities Board (Board) on
Seplember 21, 2005, affinming & proposcs ordat iscued by an Administrative
Law Judge (AL J) gronting @ frenchise 1o Cedean Talls Utitities (CFU) to erect,
maintain, and operste o ensneesibon line in Black Howk Gounty, lowa,

2. On Januaty 25, 2006, the Board filed & motion 1o dismiss the
petition for judicial review &s not having beon limely led. On March 17, 2000,
the Court heatd orel sioument on the: Bosd's motion {o dismiss.

3. On April 16, 2006, the Board was served by mail with a "First
Application T o L cove Present | videnee™ inwhich Petitioners request the Courl
allow them 1o present aodiiions! evidence inhis proceeding. s the Board's

position that it would be promatore for the Comtto consider the application {o



present new cvidence phion to thealing onthe motion to dismiss. Judicial
eflicicney and cconomy of tesotnces veinh sgainst consideration of whether the
record belore the Bosis should he reopenc:s prion 4G onuling on the motion o
dismiss.

4, In sddition, Petiioners have taileo o comply with the provisions of
lowa Code § 17A18(7) (Z000) that pnovides the Courtin areview of a contested
casc shall notitscli hear oy further evidence with tespect 1o issues of fact
whose determination wos enttusico by Constitution ot ststule 1o the agency in
that contested case procecoding  The Cowiney oraern that the additional
evidence be taken bolore the asocncy only i the Coui finds 1o s salisfaction thal
the additional eviocnce is tictensl cnd thet there were good 1ecasons for failure to
present the additionst evidence i the contested case procecding before the
agency. Pelilioners fail both of theao {osls

b, lowa Code chapler 478 authotizes the Board 1o conduct hearings
and decide whother to grent o1 oeny ¢ renchise o construct an electric
transmission line. Any sdadiiions! cvidence most be presented to the Board and
the Coutt must tharciore deaioc i the soditiona! evidence ofiered by Petitioners
is matchal ane whcthicr Pebition e hove good teas s ior not oflering the
evidence atl the onginal hearing belore the Boaio.

6. Petitionets are reguesting the Court akow them to present evidence
consisting of an elechnics! study perionmco by MAPE (Mid-Continent Area Powet
Pool) that shows thet the tansimission e for which o franchise was granted by

the Board will have ¢ copacdy of 320 MVA (Somme: Reting). The study also
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containg & natrative that desctibes the ienstnission fine as 8 161KV transmission
line. Detitioners argue thit this soditionsl evidenee shows that the line will have:
ten times the capatity cleimed by Coden balls Diifities (CH 1) and that the
evidence concemning | Ml {elecho magnetic fictd) modeling presented by CFU
was "off by @ factor of ten” end thus the soverse hestih efiects on Mrs. Schou
would be greater thon found by the Administictive | ow Judge (AL J) and the
Board.

7. Petitioners have not met thein busden of showing the additional
evidence is materisl. First ihe evidenoe coneeming the capacity of the line is not
new cvidence since the petition thet inifisted the proceeding before the Board
containcd the size of he conducions fo Hhe used and those conductors indicate
that the capacity of the line would be cround the 320 MVA shown in the MAPE
study. Sceond, the saditionah cvidence is nol material since the capacity of the
transmission ine wes not in dispute ot the heaming 2 the Schous only raised it
as an issue afler the 1ecord had been dosed and the At d's proposed decision
issued. tinally, the cepuciiy of the line is not o detcrminative factor of the EMI
levels that are genciated. | MY levels sie bused upon the power aclually
transmilted over the ine ond ot the aopadity of the dine. GEU presenteo
evidence that the ine would Transniii 33 MW (Imegrawatls) st peak load
conditions. I addition, C1 U presenied modeling of EML fevels from 27.9 MW 1o
255 MW, CEU then presented evidence that there was no scientific evidence to
show that the | M Tevels found by the modcling, or at any level, caused health

or other adverse eficets in homianes,
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8. The Al J found that the evidence did not supporl Petitioners'

contention that the transmission line would heve an sdverse health effect on Mrs.

Schou. The Boald addicssed this issuc inits Seplember 21, 2005, order
affirming the proposcd ceaision of the AL, end fouiet that the evidence did not
suppoti Petitioncts position on the health eficais of EME s Petitioners have not
met theit burden of showing thet the sdditions! evidenee is materiat since the

0f ew Cvidencs and il is not material ol

capadily of the transimission e s
probative on the issuc of whethion 1M1 s st any level adversely affect Mrs,
Schou's health.

g, Pelitioners have aiso fsileo 1o show thet there is good reason the
additional evidence was not preseries et the hearing betore the Al J. Petitioners
claim that the failue wes boecouce the Pelitioners @ o not electiical engineots,
have no enginceeting expenchce, sho wole heliepiesented by counsel.
Petitioncrs had sccess 1o the potition and the prepared evidence filed by CHU
and knew or shoulo have know thet they did not heve the necessary expertise to
evaluate the evidence concerning the tansiission ine and the EMF modeling.
Al any time duting the procecdings they could have obtained an experl o review
the evidence and 1o file tesiimony or help in coss-cxamination of CFU
witnesses. The capacity of the transmission fine wes discernable from
information filed by CHU and could have boen offercd into evidence at the
hearing. Petitionct's ek of personst expaeriise is ol & good reason for not

offering the additionsl cvidence i e tincly ienne

P

.81
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10.  The failute of Pelitioncs 10 obtein counsel prion to the hearing is
also not & good reason fo1 rot oficning the additione! evidence af the hearing.
The Al Jinthe procesuial ordar issued Jenuaiy 11, 2000, at the beginning of the
procecdings, informes Petitione s of theit tight to be represented by counsel,
Petitioners chose to proceed fo heating pro sc. Petiiioners should not now be
allowed 1o vse that decision oo o basic for reopening the record. Agency
hearings should not be held hosteoe o @ pro se patiy by allowing that party o
reopen the record of an sdverse decision by waiting to obtain counsel until aflet

the hearing before the agenay.,

P.
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WHERLEORE, the Respondent lowe UHilitic: Board moves the Court to

dismiss the "List Applicetion For b eove To Present | vidence” for failure 1o meet

the reguirements of lowe Gode & 44018(7), o in e altemative, 1o not rule on

the application untit &ficr the Comi hos oled oncthe imotion to dismiss filed by the

Board.

Respectfully submitted,

Original filed with Polk Couniy Clenc ol Couni
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Javid Ly PKI{7447

General Counsel
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Cecil . Wright PK 3692401
Assislant General Counsel

towe: Wilities Board

360 Maple Street

Des Moines, 1A 50319-0069
Phone: (515) 281-6104
Fax: (515) 242-5081

cecil wright@iub.state.ia.us
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CERMPIGATE OF SERVICGE
[ hereby cardity that & tiue eno coneat copy oi the foregoing was sent by
First Class U.S. Mail to the following counsel of rec o6 this _(577 ﬂaay of April,
2006:

Ivan '|. Webbel

Ahlers & Cooney, 1'.C.

100 Couri Avenuce, Suite GO
Des Moines, [A 0309223

John | Dwye

Officer of Consuimet Auvocaic
310 Maple Stiecd

Des Moines, IA H031¢

Troy M. Dedoode
General Counscl
Cedar t alls tHilitice
Ulitity Parkwaey

.0, Box 764

Cedar | alls, 1/ HOGTS

| orrainge Joens
5012 W. Ridueway Ave:,
Cedar | alls, 14 OGS

Carol . Ovaillanag
402 Washingion 51 So
Northfield, MN 55007

Hane and Bl Schon
£2.0). Box 240
Cedar [ alls, 1A 500613

Brenda Mycrs Maas

Allorney all aw

1025 Ashworih Ro., Suite b
West Des Moines, 1A 502065
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Cecil I Wright
Assistant General Counsel






