IN THE IOWA DISTRICT COURT FOR POLK COUNTY

DIAME AND BERT SCHOU,
Petitioners, MNo. CWV-5894

V. MOTION TO DISMISS PETITION FOR

JUDICIAL REVIEW
IOWA UTILITIES BOARD,

Respondent.

COMES NOW the Respondent lowa Utilities Board (Board) pursuant to
LR, Civ. P. 1.421(1) and 1.1602 moves the Court for an order dismissing the
Petition For Judicial Review filed by Diane and Bert Schou (Petitioners) and in
support of the motion states the following:

FACTS

1. On May 27, 2004, Cedar Falls Utilitias (CFU) filed a petition with
the lowa Ulilities Board (Board) requesting the Board issue a franchise to erect,
maintain, and operate a portion of a 161 kV (kilovolt) electric transmission line
located outside the city limits of Cedar Falls, lowa and therefore, within the
jurisdiction of the Board pursuant to lowa Code chapter 478.

2. On December 23, 2004, the Board issued an order assigning the
petition to an Administrative Law Judge (ALJ) to establish a procedural
schedule, set a hearing date, and conduct the proceedings.

3 Diane and Bert Schou (Petitioners) filed an objection to the

granting of the petition and became parties to the proceeding.



4. On July 6, 2005, the ALJ issued a proposed decision and order
granting the petition and franchise to CFU to erect, maintain, and operate the
transmission line.

5 On July 21, 2005, Petitioners filed a timely notice appealing the
ALJ's proposed order to the full Board. Petitioners filed an original and ten
copies of the notice of appeal within the 15 days required by lowa Code §
17A.15(3) and subrule 199 IAC 7.8(2)".

6. On September 21, 2005, the Board issued an order affirming the
proposed decision of the ALJ granting the petition and franchise to CFU.
Ordering Clause 10 in the September 21, 2005, order provided that the order
would become final unless an application for rehearing was filed within 20 days
of September 21, 2005. Petitions for rehearing were required to be filed by
October 11, 2005,

I On October 10, 2005, the Board received a facsimile copy of an
application for rehearing from Petitioners. On October 11, 2005, the Board
received a facsimile copy of an addendum to the application for rehearing from
Petitioners. On October 13, 2005, Petitioners filed an original and ten copies of
an application for rehearing and addendum.

. On November 4, 2005, the Board issued an order denying the
application for rehearing filed by Petitioners. The Board held that sending the
facsimile copy to the Board did not toll the time for filing of an application for

rehearing under Board rules or lowa Code § 476.12 and the filing of the original

' This subrule has been renumbered effective 12/14/05 as subrule 7.26(2).
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and ten copies on October 13, 2005, was outside the 20 days provided for timely
filing.

L4 On November 28, 2005, Petitioners filed a petition for
reconsideration of the Board's order denying the application for rehearing,

10. On December 7, 2005, the Board issued an order denying
reconsideration of the November 4, 2005, order. The Board concluded that it did
not have jurisdiction to modify or change the order denying the application for
rehearing.

11.  On January 5, 20086, Petitioners filed a Petition For Judicial Review
of the September 21, 2005, order granting a franchise to CFU to erec, maintain,
and operate a transmission line.

PETITIONERS FAILED TO FILE THE PETITION FOR JUDICIAL
REVIEW WITHIN THE STATUTORY TIME PERIOD

12.  Petitioners application for rehearing was denied by the Board in an
order issued November 4, 2005. Petitioners did not file a petition for judicial
review until January 5, 2006, more than 30 days after the order denying the
application for rehearing.

13, lowa Code § 17A.19(3) provides where a party to a contested case
proceeding before an agency files an application for rehearing under lowa Code
§ 17A.16, a petition for judicial review must be filed within 30 days after that
application for rehearing has been denied or deemed denied. The application
for rehearing is deemed denied If the Board does not take any action within 30

days of the filing of the application for rehearing. In this case the Board issued

wd




an order denying the application for rehearing within the 30 days allowed by
statute.

14.  Petitioners were required by statute to file a petition for judicial
review of the Board's November 4, 2005, order denying the application for
rehearing on or before December 4, 2005. The filing of the application for
reconsideration on November 28, 2005, and the Board's order denying
reconsideration issued December 7, 2005, did not toll the time for filing the
petition for judicial review. Once the Board issued the order denying the
application for rehearing, it no longer had jurisdiction over the case. Petitioners
only recourse at that time was to file a petition for judicial review within the 30
days provided by statute.

15. The lowa Supreme Court has held that judicial review of an
administrative proceeding is a right conferred by statute and where the right is
statutory, the procedure prescribed, by the statute must be followed. Ford Motor

Company v. lowa Department of Transportation Regulations Board, 282 NW.2d

701, 703 (lowa 1979); Kerr v. lowa Public Service Company, 274 N.W.2d 283,

287 (lowa 1979); lowa Public Service Company v. lowa State Commerce

Commission, 263 N.W.2d 766 (lowa 1978); Richards v. lowa State Commerce

16.  In the Ford Motor Company case, the Court was presented with

facts requiring the interpretation of lowa Code § 17A.16(2) (1977) which
provided that an application for rehearing shall be deemed to have been denied

unless the agency grants the application within 20 days of filing. The agency in




the Ford Motor Company case issued a written decision denying the application

for rehearing after the 20 days provided by statute had elapsed. A petition for
judicial review was then filed within 30 days of the date the written decision was
issued, but beyond 30 days of the date the application for rehearing was
deemed denied by stalute.

17.  The lowa Supreme Court held that the district court was without
jurisdiction to consider the petition for judicial review since it was not filed within
the statutory period measured from the date the application for rehearing was
deemed denied., The Court stated that the operation of the statute may seem
harsh, but parties to the proceedings have a need for and a right to a prompt

decision of a dispute. Ford Motor Company at 703.

18.  lowa Code § 17A.19(3) (2005) provides if a party files an
application for rehearing with the agency, the petition for judicial review must be
filed within 30 days after that application is denied or deemed denied.
Petitioners filed this petition for judicial review on January 5, 2006, more than 30
days after the Board issued the order denying the application for rehearing on
November 4. 2005. The petition is clearly filed outside of the time period

provided by statute and must be dismissed.



WHEREFORE, the lowa Utilities Board respectfully requests that the
lowa District Court of Polk County dismiss the Petition For Judicial Review filed
by Petitioners Diane and Bert Schou and assess the costs of this action to
Petitioners.

Respectfully submitted,
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