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414 Nicollet Mall
Minneapolis, MN 55401

December 6, 2019
—YVia Electronic Filing—

Daniel P. Wolf

Executive Secretary

Minnesota Public Utilities Commission
121 7™ Place East, Suite 350

St. Paul, MN 55101

RE: COMPLIANCE FILING
FREEBORN WIND SITE PERMIT
DOCKET NO. IP-6946/WS-17-410

Dear Mr. Wolf:

Northern States Power Company, doing business as Xcel Energy, submits to the
Minnesota Public Utilities Commission this compliance filing for the Freeborn Wind
Energy project, in compliance with the Large Wind Energy Conversion System
(LWECS) Site Permit Section 10.1, Pre-Construction Meeting.

This Pre-Construction filing is made for a singular phase of the wind farm project:
project substation and O&M building site preparation (grading in a row crop
agricultural field on land owned by Xcel Energy) and pouring of the concrete pad.
Xcel Energy currently has an LWECS Site Permit Amendment application before the
Commission and notes that an earlier LWECS Site Permit Amendment is currently
the subject of an appeal in the Minnesota Court of Appeals; however, the project
substation and O&M building, which are permitted, associated facilities in the original
and current LWECS permit are not proposed to be changed in location nor design,
and would be built as shown in these documents whether the permit amendment is
approved or not, and are not within the scope of the appeal.

The same phased approach to construction was used for the Blazing Star 1 and 2
Wind Farm substation projects. The pre-construction documentation herein applies
only to the substation and O&M building sites. Pre-construction documentation
relative to turbine construction will be filed at a later date.
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Section 10.1 of the Site Permit states:
Prior to the start of any construction, the Permittee shall participate in a pre-construction
meeting with the Department of Commerce and Commiission staff to review pre-construction
filing requirements, scheduling, and to coordinate monitoring of construction and site
restoration activities. Within 14 days following the pre-construction meeting, the Permittee
shall file with the Commission, a summary of the topics reviewed and discussed and a list of
attendees. The Permittee shall indicate in the filing the construction start date.

Attachment A to this filing is the meeting summary.
We have electronically filed this letter and copies have been served on the parties on

the attached service list. Please contact me at (612) 330-6064 or
bria.e.shea@xcelenergy.com if you have any questions regarding this filing.

Sincerely,

/s/

BRIA E. SHEA
DIRECTOR, REGULATORY AND STRATEGIC ANALYSIS

Enclosure
c: Service List
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Docket No. IP-6946/WS-17-410
Compliance Filing-Section 10.1
Attachment A

Page 1 of 3

Monday, November 25, 2019
10:30 a.m.

PRE-CONSTRUCTION MEETING SUMMARY
PROJECT SUBSTATION AND O&M BUILDING

FREEBORN WIND FARM
PUC DOCKET NO. IP-6946/WS-17-410

Meeting Location
Department of Commerce — Energy Environmental Review and Analysis
EERA Conference Room, 2" Floor
Golden Rule Building
St. Paul, MN

Conference Call Information
Conference Call-in: 612-330-5656
Passcode: 9288490

Introductions (DOC-EERA, Commission staff, Xcel Energy Staff, County staff)
J Mike Kaluzniak (PUC)

. Dave Rasmussen (Freeborn County; phone)

. Rich Davis (DOC-EERA project manager)

. Amanuel Haile (Xcel Energy)

. Matt Langan (Xcel Energy)

. Patti Leaf (Xcel Energy)

. Kate Schindler (Xcel Energy; phone)

. Roland Sulzer (Xcel Energy; phone)

State Role in Permitting LWECS (DOC-EERA)
. Meeting notes filed by Applicant w/in 14 days

Notes should reference any needed follow up items; outstanding issues.
Follow-up items listed in red text below

. Confirmation that this is only related to construction of the substation/O&M
building and does not include anything that is in the current, outstanding
site permit amendment application

. Pre-construction meeting required per permit; EERA is compliance staff for
the permit

. EERA sends letter to Commission staff after receiving Applicant’s minutes
. Commission staff issues letter that allows commencement of construction
. Rich spoke with Sue Miller at Freeborn County and she requested that the
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Docket No. IP-6946/WS-17-410
Compliance Filing-Section 10.1
Attachment A

Page 2 of 3

second pre-construction meeting — which will focus on the remainder of the
wind farm project and transmission line — be held in the County office.

Il. Review of Permit Compliance Filings Submitted to Date (DOC-EERA): Partial project
construction, filings as they apply to the project substation and O&M building
(November 8 filings):

e Section 4.7: Native Prairie Protection Plan; filed a letter indicating per
surveys no native prairie present at the substation nor O&M building site
and that the NPPP will be filed ahead of the second pre-construction
meeting. This is a long lead time item.

e Section 5.2.1: Field Rep; Sean Lawler identified

e Section 5.2.6: SWPPP

e Section 5.2.10: Invasive Species; mostly agricultural, no major concerns

e Section 5.2.12: Identification of Roads

0 Discussion of coordination between Sean Lawler and Sue Miller on
developing route for this phase of construction.

O EERA asked for clarification of road authorities for identification of
roads used to access O&M and Substation site. Road for access to
O&M and Substation is a Shell Rock Township road. Other roads to
be used are County Roads.

e Section 5.5.2: Other Permits

0 Approach Permit; Sue Miller has granted access to site based on
Xcel’s agreement to have one approach for each facility with two
temporary approaches.

O EERA would like to see confirmation of County approval to access
Substation and O&M sites. Xcel has a Road Use Management
Agreement signed by Freeborn County, and joined by Shell Rock
Township via Resolution. Xcel intends to use an existing approach to
the site near the intersection of 840" Avenue and County Road 1.
This approach has been approved by Freeborn County.

e Section 7.1: Biological & Natural Resources Inventories; 30-day filing for
next pre-construction meeting; EERA has not been using full 30 days for
disturbed sites like Freeborn

e Section 9.0: Complaint Procedures

0 May 10, 2019 order says it will be updated after construction

0 Dan Litchfield listed as preconstruction contact; EERA would like
another filing providing clarity on where communications should be
directed. Xcel Energy is filing an updated Complaint Procedures
document with the correct company contact information.

e Section 10.1: Pre-con meeting; reference to notes in this section

e Section 10.3: Site plan

e Section 10.10: Emergency Response Plan; needs to be updated prior to pre-
operation meeting
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Docket No. IP-6946/WS-17-410
Compliance Filing-Section 10.1
Attachment A

Page 3 of 3

V. Review and Discussion of Other Site Permit Conditions

V. Construction Schedule (Xcel Staff)

e EERA requested an update; can be put into the meeting minutes. Only
include activities for this phase of construction.

0 Notice on laying of frost blanket this month

0 Excavation and pour O&M foundation; December 8, 2019 is 30 days
following filing of site plan; however, we will need PUC approval
letter prior to start of construction

0 Q1 2020: start shell of O&M building

0 Q2 2020: complete O&M and substation foundations; start of other
project construction activities

VI. Other Topics
e EERA to follow up with Sue Miller to make sure she has no outstanding
issues
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414 Nicollet Mall
Minneapolis, MN 55401

December 6, 2019
—Via Electronic Filing—

Daniel P. Wolf

Executive Secretary

Minnesota Public Utilities Commission
121 7th Place East, Suite 350

St. Paul, MN 55101

RE: COMPLIANCE FILING-UPDATED
FREEBORN WIND FARM SITE PERMIT
DOCKET NO. IP-6946/WS-17-410

Dear Mr. Wolf:

Northern States Power Company, doing business as Xcel Energy, submits to the Minnesota
Public Utilities Commission this updated Pre-Construction filing for the Freeborn Wind
Farm in compliance with the Large Wind Energy Conversion System (LWECS) Site Permit,
Section 9.0, Complaint Procedures.

Section 9.0, Complaint Procedures states:

Prior to the start of construction, the Permittee shall submit to the Commission the procedures
that will be used to receive and respond to complaints. The procedures shall be in accordance

with the requirements of Minn. R. 7829.1500 or Minn. R. 7829.1700, and as set forth in the
Freeborn Wind Farm Docket No. IP-6946/WS-17-410 complaint procedures attached to this
permit (Attachment A).

Xcel Energy respectfully submits the attached updated Complaint Procedures as Attachment
A in conformance with this requirement, and as discussed at the November 25, 2019
Preconstruction Meeting.

We have electronically filed this letter and copies have been served on the parties on the

attached service list. Please contact me at (612) 330-6064 or bria.e.shea@xcelenergy.com if
you have any questions regarding this filing.

Sincerely,

/s/

BRIA E. SHEA
DIRECTOR, REGULATORY AND STRATEGIC ANALYSIS

Enclosures
c: Service List
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Attachment A

MINNESOTA PUBLIC UTILITIES COMMISSION
COMPLAINT HANDLING PROCEDURES FOR
PERMITTED ENERGY FACILITIES

A. Purpose

To establish a uniform and timely method of reporting and resolving complaints received by the
permittee concerning permit conditions for site preparation, construction, cleanup, restoration,
operation, and maintenance.

B. Scope
This document describes complaint reporting procedures and frequency.
C. Applicability

The procedures shall be used for all complaints received by the permittee and all complaints
received by the Minnesota Public Utilities Commission (Commission) under Minn. R. 7829.1500
or Minn. R. 7829.1700 relevant to this permit.

D. Definitions

Complaint: A verbal or written statement presented to the permittee by a person expressing
dissatisfaction or concern regarding site preparation, cleanup or restoration or, television or
communication signals, or other site and associated facilities permit conditions. Complaints do
not include requests, inquiries, questions or general comments.

Substantial Complaint: A written complaint alleging a violation of a specific permit condition
that, if substantiated, could result in permit modification or suspension pursuant to the applicable
regulations.

Unresolved Complaint: A complaint which, despite the good faith efforts of the permittee and a
person, remains unresolved or unsatisfactorily resolved to one or both of the parties.

Person: An individual, partnership, joint venture, private or public corporation, association,
firm, public service company, cooperative, political subdivision, municipal corporation,
government agency, public utility district, or any other entity, public or private, however
organized.
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Attachment A

E. Complaint Documentation and Processing

1. The permittee shall designate an individual to summarize complaints for the Commission.
This person’s name, phone number and email address shall accompany all complaint
submittals.

2. A person presenting the complaint should to the extent possible, include the following
information in their communications:

name, address, phone number, and email address;

date of complaint;

tract or parcel number; and

whether the complaint relates to a permit matter or a compliance issue.

a0 o e

3. The permittee shall document all complaints by maintaining a record of all applicable
information concerning the complaint, including the following:

docket number and project name;

name of complainant, address, phone number and email address;

precise description of property or parcel number;

name of permittee representative receiving complaint and date of receipt;
nature of complaint and the applicable permit condition(s);

activities undertaken to resolve the complaint; and

final disposition of the complaint.

o a0 o

F. Reporting Requirements

The permittee shall commence complaint reporting at the beginning of project construction and
continue through the term of the permit. The permittee shall report all complaints to the
Commission according to the following schedule:

Immediate Reports: All substantial complaints shall be reported to the Commission the same
day received, or on the following working day for complaints received after working hours. Such
reports are to be directed to the Commission’s Consumer Affairs Office at 1-800-657-3782
(voice messages are acceptable) or consumer.puc@state.mn.us. For e-mail reporting, the email
subject line should read “PUC EFP Complaint” and include the appropriate project docket
number.

Monthly Reports: During project construction and restoration, a summary of all complaints,
including substantial complaints received or resolved during the preceding month, shall be filed
by the 15th of each month to Daniel P. Wolf, Executive Secretary, Public Utilities Commission,
using the eDockets system. The eDockets system is located at:
https://www.edockets.state.mn.us/EFiling/home.jsp
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Attachment A

If no complaints were received during the preceding month, the permittee shall file a summary
indicating that no complaints were received.

G. Complaints Received by the Commission

Complaints received directly by the Commission from aggrieved persons regarding site
preparation, construction, cleanup, restoration, operation and maintenance shall be promptly sent
to the permittee.

H. Commission Process for Unresolved Complaints

Commission staff shall perform an initial evaluation of unresolved complaints submitted to the
Commission. Complaints raising substantial permit issues shall be processed and resolved by the
Commission. Staff shall notify the permittee and appropriate persons if it determines that the
complaint is a substantial complaint. With respect to such complaints, each party shall submit a
written summary of its position to the Commission no later than ten days after receipt of the staff
notification. The complaint will be presented to the Commission for a decision as soon as
practicable.

l. Permittee Contacts for Complaints and Complaint Reporting
Complaints may be filed by mail or email to:

Sean Lawler

Xcel Energy

414 Nicollet Mall

Minneapolis, MN 55401
FreebornWind@xcelenergy.com

This information shall be maintained current by informing the Commission of any changes as
they become effective.
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Exhibit G

AFCL Motion for Contested Case and Environmental Review
PUC Docket IP-6946/WS-17-410
Filed December 11, 2019
Denied by Commission in oral deliberations December 19, 2010

(Final Order not yet issued)
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BEFORE THE

MINNESOTA PUBLIC UTILITIES COMMISSION

Katie Sieben Chair

Dan Lipschultz Commissioner
Valerie Means Commissioner
Matt Schuerger Commissioner
John A. Tuma Commissioner

In the Matter of the Application of Freeborn

Wind Energy, LLC for a Large Wind Energy

Conversion System Site Permit for the 84 PUC Docket No. IP6946/WS-17-410
MW Freeborn Wind Farm in Freeborn County

ASSOCIATION OF FREEBORN COUNTY LANDOWNERS’

PETITION AND MOTION FOR CONTESTED CASE

Association of Freeborn County Landowners (AFCL) has requested in Comments and
Correspondence that the Commission refer the Freeborn Wind permit amendment, above-
captioned, to the Office of Administrative Hearings for a contested case. At this time, AFCL
makes this Petition, and files this Motion, again requesting a contested case. Minn. R.
7829.0410. AFCL also requests that the Commission order an Environmental Impact Statement
to address the known substantive impacts of this project, including, but not limited to, noise and
shadow flicker. Minn. Stat. §116D.03, Subd. 3; Minn. Stat. . §116D.04, Subd. 2a.

NOTICE: Any opposition to the motion must be filed and served on the same list of
persons within 14 days of service of the motion filing. Minn. R. 7829.0401, Subp. 1.

The Commission had filed a Notice of Comment period with the following topics for

public Comment:
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* Should the Minnesota Public Utilities Commission amend the Freeborn Wind Farm
Site Permit to change the number, type and layout of the turbines to be used, as well
as additional participating land?

* Should the Commission accept the supplemental environmental impact analysis?

» Should any permit conditions be modified or added if the requested amendments are

approved?

» Are there other issues or concerns related to this matter?

Notice, October 23, 2019.

With the notice of the Commission’s December 19, 2019 agenda meeting, the “issues”
have been condensed to a binary “Should the Commission grant the site permit amendments as
requested?” Notice, December 6, 2019. This limited framing as a “simple” yes/no seems to
ignore the several issues presented in the Comment notice and ignores the many issues raised by
Commentors, material issues of fact. When framed in this way, it portends a continuation of
Commission precedent of “permitting first” and pushing production and demonstration by
applicants until after the permit is granted, if ever, and outside of public view. When framed in
this way, it appears that the many material issues of fact are ignored. When framed in this way,
it appears that a contested case is not an option for consideration, and not even a public hearing!

Applicants have the burden of production and the burden of proof, and the Commission
has the mandate of a “broad spectrum citizen participation as a principal of operation. The form

2

of public participation shall not be limited to public hearings and advisory task forces...” See
Minn. R. 1405.0800; Minn. Stat. 216E.08, Subd. 2. AFCL is a party to this proceeding, with all
rights and responsibilities of a party. Minn. R. 1400.6100, Subp. 1, 5; Minn. R. 1405.0900.
New evidence produced by Xcel Energy in its 4 part Amendment Application filing and multiple
Compliance filings, such as the noise study, shadow flicker study, decommissioning plan, and

complaint process, and other new evidence produced by Xcel Energy requires public review and

independent verification and vetting, which can only occur in a contested case. Minn. R.
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1405.7100, Subp. 1. AFCL again requests a referral to OAH for a contested case proceeding in
this docket to address the many material issues of fact. Minn. R. 7829.1000.

I. THERE IS INSUFFICIENT EVIDENCE IN THE RECORD TO SUPPORT
APPROVAL OF THE PERMIT AMENDMENT AT THIS TIME

Since the closing of the contested case hearing and the Administrative Law Judge’s
recommendation of denial of the site permit, there has been no hearing, no demonstration that
the project can comply with state law. The permit amendment request is not ripe at this time —
the record must be developed.

The most obvious regulatory issue before the Commission is whether the project can
meet the state noise standards, which under a Commission issued site permit, is enforced by the
Commission and Commerce-EERA (and not MPCA, enforcement follows the permit issuer).
Minn. R. 7030.0400, Minn. Stat. §216E.03, Subd. 7; Minn. Stat. Ch. 116D. After the contested
case hearing and the ALJ’s Findings and Recommendation that the project had not demonstrated
compliance, no other noise modeling was provided prior to issuance of the permit. Noise
modeling was not provided until the post-permit filings that included a new noise modeling
appendix.’ There has been no analysis of the new noise modeling, no independent verification,
no foundation for a decision — the statements and claims of the applicant have been accepted
without review when there are signals that the noise study requires close scrutiny. At this time,
there is no support for a decision that the project can comply with state law.

Shadow flicker was raised as an issue, and DoC-EERA admits that on its fact, the
shadow flicker modeling shows that there are at least 6 residences that will receive more than 30
hours of shadow flicker annually. DoC-EERA Comment, p. 4. By AFCL members calculation,

there will be many more than 6 residences affected.

! Application, Attachment E, Part 4 of 4 (20198-155331-04 ).

3
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The Decommission plan was also provided after permitting and there has been no public
review, no independent vetting, to determine the adequacy of this “plan.” There is absolutely no
record regarding decommission, except testimony that there was no plan.

EERA has determined the anticipated resource impacts of the Project’s 2019
requested amendments are comparable to the impacts identified in the Project’s
2017 permit application.

DoC-EERA, p. 4.
At the end of its comments, DOC-EERA also:

... recommends that the Permittee file maps that will more clearly display that
turbine locations are appropriately sited to satisfy the 5 RD x 3 RD setback from
non-participating property boundaries, as displayed on updated Figure 4 in
Attachment D of the Amendment Request. Specifically, providing a zoomed-in
view of turbines 3, 6, 13, 14, 18, 19, 24, 25, 27, 29, 42, and 48, would provide
additional reassurance that the appropriate setbacks from non-participating
property boundaries are being satisfied.

DoC-EERA Comment, p. 6. Similar Commerce requests for more information were found in
Xcel’s pre-construction meeting summary. Xcel Compliance Filing Section, p. 5 of 9, 10.1 —

Pre-Construction Summary, December 6, 2019 (201912-158113-01). Xcel has the burden of

production, and has not produced.

In addition to a general failure to verify statements and claims made by applicants, that
request by Commerce demonstrates that the evidence in the record is inadequate to support
granting a permit in compliance with Minnesota law.

The recent Minntac decision reversing and remanding the MPCA permit approval is
based on a lack of substantial evidence to support the decision:

In applying the substantial-evidence test, a reviewing court must “determine

whether the agency has adequately explained how it derived its conclusion and

whether that conclusion is reasonable on the basis of the record.

In the matter of the reissuance of an NPDES/SDS Permit to United States Steel Corporation
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(U.S. Steel) for its Minntac facility, p.26, December 9, 2019% quoting In re Application of Minn.
Power, 838 N.W. 2" 747, 757 (Minn. 2013). As that decision notes, “... deference is warranted
only where the agency has engaged in reasoned decision-making. 1d., 29.

The Commission must take that “hard look,” explain its decision, and assure the project
can comply with state law, rule, and standards. Thus far, that “hard look™ has not occurred.
Instead the Commission has moved the goal posts and issued a permit. In considering amending
the Freeborn Wind permit, the Commission can now inform the record, develop that substantial
evidence, and engage in reasoned decision-making. AFCL again requests referral to OAH for a
public hearing and contested case proceeding.

I[I. ENIVIRONMENTAL ANALYSIS MUST BE ADDRESSED

AFCL asks that the Commission undertake MEPA compliant environmental review with
a thorough Environmental Impact Statement. Minn. Stat. §116D.03, Subd. 3; Minn. Stat.
§116D.04, Subd. 2a. The Commission’s Notice of Comment Period requested comment on
whether the Commission should accept the environmental impact analysis. Notice, p. 1, October
23, 2019.

The environmental information presented in the applications is no substitute for
environmental review. The legislature mandated development of wind siting rules, including
“requirement of environmental review for the LWECS.” Minn. Stat. §216F.05(4). Rules were
promulgated, to address some factors enumerated by the legislature, but there are no wind
specific siting requirements and standards, such as setbacks for various purposes including wind
access, noise and shadow flicker prevention, and human and wildlife protections. Minn. R. ch.

7854. Under the wind siting chapter, there is no Environmental Impact Statement or

2 http://mncourts.gov/mncourtsgov/media/Appellate/Court%200f%20Appeals/Standard%20opinions/OPal 82094 -
120919.pdf
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Environmental Assessment required, and environmental information is required to be presented
in an application, but there is no requirement of iterative review and comment that is found in an
EIS or EA.

The analysis of the environmental impacts required by this subpart satisfies the
environmental review requirements of chapter 4410, parts 7849.1000 to
7849.2100, and Minnesota Statutes, chapter 116D. No environmental assessment

worksheet or environmental impact statement shall be required on a proposed
LWECS project.

Minn. R. 7854.0500, Subp. 7.
The Minnesota Environmental Policy Act (MEPA) requires state agency environmental
review:
A. Duties.
All departments and agencies of the state government shall:

(1) on a continuous basis, seek to strengthen relationships between state, regional,
local and federal-state environmental planning, development and management
programs;

(2) utilize a systematic, interdisciplinary approach that will insure the integrated
use of the natural and social sciences and the environmental arts in planning and
in decision making which may have an impact on the environment; as an aid in
accomplishing this purpose there shall be established advisory councils or other
forums for consultation with persons in appropriate fields of specialization so as
to ensure that the latest and most authoritative findings will be considered in
administrative and regulatory decision making as quickly and as amply as
possible;

(3) identify and develop methods and procedures that will ensure that
environmental amenities and values, whether quantified or not, will be given at
least equal consideration in decision making along with economic and technical
considerations;

(4) study, develop, and describe appropriate alternatives to recommended courses
of action in any proposal which involves unresolved conflicts concerning

alternative uses of available resources;

(5) recognize the worldwide and long range character of environmental problems
and, where consistent with the policy of the state, lend appropriate support to
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initiatives, resolutions, and programs designed to maximize interstate, national
and international cooperation in anticipating and preventing a decline in the
quality of the world environment;

(6) make available to the federal government, counties, municipalities, institutions
and individuals, information useful in restoring, maintaining, and enhancing the
quality of the environment, and in meeting the policies of the state as set forth in
Laws 1973, chapter 412;

(7) initiate the gathering and utilization of ecological information in the planning
and development of resource oriented projects; and

(8) undertake, contract for or fund such research as is needed in order to
determine and clarify effects by known or suspected pollutants which may be
detrimental to human health or to the environment, as well as to evaluate the
feasibility, safety and environmental effects of various methods of dealing with
pollutants.

Minn. Stat. §116D.03, Subd. 2.
The wind siting rules state that information provided in the applicant are sufficient for
environmental review, yet MEPA does not exempt projects:

(a) Where there is potential for significant environmental effects resulting from
any major governmental action, the action must be preceded by a detailed
environmental impact statement prepared by the responsible governmental unit.
The environmental impact statement must be an analytical rather than an
encyclopedic document that describes the proposed action in detail, analyzes its
significant environmental impacts, discusses appropriate alternatives to the
proposed action and their impacts, and explores methods by which adverse
environmental impacts of an action could be mitigated. The environmental impact
statement must also analyze those economic, employment, and sociological
effects that cannot be avoided should the action be implemented. To ensure its use
in the decision-making process, the environmental impact statement must be
prepared as early as practical in the formulation of an action.

Minn. Stat. §116D.04, Subd. 2a.

Should the Commission accept the environmental impact analysis? Should the
Commission accept the environmental impact analysis as adequate? Should the Commission
accept the limitations and prohibitions of environmental review for wind projects? Is the

Commission’s nominal environmental review sufficient under the Minnesota Environmental
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Policy Act? Consider the many environmental impacts of a wind project, the unavoidable
problematic and inherent impacts such as noise, shadow flicker, impacts on wildlife, and impacts
on humans. Is the state’s failure to develop wind siting rules and standards, and wind specific
noise standards for LWECS consistent with MEPA?

AFCL’s position is that the Commission’s wind siting is and has been in violation of the
most basic of MEPA tenets. The Freeborn Wind record includes the MPCA’s response to a
wind noise standard rulemaking petition, rejecting it outright:

After consulting with colleagues at the Minnesota Departments of Health and

Commerce, I have concluded that the current understanding of wind turbine noise

and its potential effects is insufficient to support rule making at this time.
Public Hearing Exhibit P. 20, p. 15-16, quoting MPCA Commissioner Stine, 9/12/2016 (20169-
124844-01). AFCL has supported promulgation of wind siting rules, yet the Commission has
refused. AFCL raised this lack of wind specific siting rules, standards, and environmental
review in the Freeborn Wind contested case, and the Commission has taken no action. With
rules and standards in limbo, it seems similar to the scenario similar to that in Minntac, where the
agency has not taken the “hard look™ that is necessary, and the court found its decision regarding
standards was not supported by substantial evidence. See In the matter of the Application for
Variance from Water Quality Standards in the proposed NPDES/SDS permit, p. 30-33 (Minn. Ct.
App. A18-2094, A18-2095, A-18-2159, A18-2163) December 9, 2019.° What will it take for the
state to take its role in environmental protection and consideration of the public welfare
seriously?

AFCL asks that the Commission undertake MEPA compliant environmental review with

a thorough Environmental Impact Statement. Minn. Stat. ch. 116D.

* http://mncourts.gov/mncourtsgov/media/Appellate/Court%200f%20Appeals/Standard%20opinions/OPal82094-
120919.pdf
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INI.MATERIAL ISSUES OF FACT DEMAND CONTESTED CASE HEARING

Northern States Power Minnesota (NSPM) d/b/a Xcel Energy as owner of Freeborn
Wind, LLC (hereinafter “Freeborn Wind”) has requested that the Freeborn Wind, LLC site
permit be amended. Applicants have both the burden of production and the burden of proof.
The Department of Commerce-EERA filed comments on November 12. In its Notice,
the Commission requested comments on the following questions:
e Should the Minnesota Public Utilities Commission amend the Freeborn Wind Farm
Site Permit to change the number, type and layout of the turbines to be used, as well
as additional participating land?

e Should the Commission accept the supplemental environmental impact analysis?

e Should any permit conditions be modified or added if the requested amendments are
approved?

e Are there other issues or concerns related to this matter?

Commerce in its comments chose to only answer the first and third questions, above:

l. Should the Commission amend the Freeborn Wind Farm site permit to change the
number, type, size, and layout of the turbines to be used, as well as the layout of

certain associated facilities?

2. Should any permit conditions be modified or added if the requested amendments
are approved?

Comments, DoC-EERA, 11/12/2019 (201911-157474-01).

For example, noise is an environmental impact. Shadow flicker is an environmental impact.
Regarding noise and flicker, where new information was provided regarding both issues:

The Permittee has specifically provided an updated noise assessment and updated shadow
flicker assessment for the proposed 2019 Project Layout. The noise assessment of the
2019 Project Layout also indicates the utilization of Serrated Trailing Edge (STE) blade
technology on some of the turbines. The updated noise assessment indicates that the
loudest noise levels experienced at any residence would be 45.4 dBA (turbine noise only)
and less than 47 dBA (turbine and background noise).

The Shadow Flicker Assessment has been updated to incorporate the larger Vestas V120
turbine technology and the 2019 Project Layout. The updated assessment indicates that
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under the realistic modeling scenario the participating residents with the highest shadow
flicker would experience 42 hours and 31 minutes per year, and the non-participating
residents with the highest shadow flicker would experience 41 hours and 57 minutes per
year. Six residences, three participating and three nonparticipating, are anticipated to
experience greater than 30 hours of shadow flicker per year. The Permittee also noted
that this analysis does not include any shadow flicker blockage caused by trees, building,
or specific building designs.

DoC-EERA Comments, 11/12/2019 (201911-157474-01).

Commerce makes no analysis of noise study and no mention of use of the 0.5 ground
factor, an improper assumption input for wind noise modeling. See Xcel Application,
Attachment E, p. 7; see also ISO 9613-2 (designed for modeling of ground source noise to

ground source receptors). Wind turbine modeling uses a 0.0 ground factor because the noise
source is elevated, moving directly from turbine to receptor with no interference.

Applicant’s noise expert, Mike Hankard, agreed in testimony in the Wisconsin Badger Hollow
solar docket, noting that for wind, the source is elevated, and 0.5 ground factor is not used:
10
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See AFCL 11/12/2019 Comment, Affidavit and Exhibit B, Hankard Testimony (selected).
Freeborn Wind could not comply with the state noise standard using a 0.0 ground factor, and
jiggered the modeling using a 0.5 ground factor in its modeling redux to produce lower
“predicted” noise levels. This same garbage in/garbage out use of 0.5 ground factor, when
applicants find that modeling using 0.0 predicts non-compliance with noise standards, is
unacceptable. Yet this seems now to be the norm, with advent of an unbelievable 0.7 (!!!) in at
least two dockets now in the permitting process:

Freeborn Wind (WS-17-410) 0.5 ground factor; p. 7, Attachment E,

Buffalo Ridge (WS-19-394) 0.5 ground factor; p. 6-5 of Appendix C

Three Waters (WS-19-576) 0.7 ground factor; p. 8-13, Appendix D

Plum Creek (WS-18-700) 0.7 ground factor; p. 48, Appendix B (much REDACTED!)
Mower County (WS-05-1707) 0.5 ground factor; p. 2, 4, Attachment 6

Dodge County (WS-17-307) 0.5 ground factor; p. 6-4, Appendix C

11
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In the Freeborn Wind docket, and those others cited above, the Commission and
Commerce do not seem concerned with use of the 0.5 ground factor. This noise modeling must
be vetted, publicly, and in a contested case hearing. Commerce’s review was cursory and did
not address the Applicant’s improper use of a 0.5 ground factor, which shifts the modeling
results to show lower noise levels -- use of a 0.5 ground factor is inappropriate for wind noise
modeling. Commerce and the Commission know or should know that 0.5 ground factor is
unacceptable for wind. If siting wind projects goes forward with improper 0.5 ground factors,
and wholly absurd 0.7 ground factors, used for modeling, the projects will have much higher
than “predicted” noise levels when operational.

Commerce also utilizes a comparison of the 2017 permit application, the site permit, and
the 2019 permit amendment requests in evaluating the statements and claims of the applicant. In
its Comment summary, EERA states:

EERA has determined the anticipated resource impacts of the Project’s 2019

requested amendments are comparable to the impacts identified in the Project’s

2017 permit application.

Id., p. 4.

Comparable? The issue is not whether the information provided or impacts are
“comparable,” but whether the applicant will be compliant with state law. Commerce makes no
comment regarding compliance with state law, rules, or standards.

The EERA comments did not demonstrate a rigorous analysis of the changes proposed by
Xcel. There are several areas where the filings call into question the veracity of the filings, and
AFCL is particularly concerned regarding noise, shadow flicker admittedly pushing over the
arbitrary 30 hours annually, inadequacy of decommissioning plan and financial assurance, and

the demonstrably unworkable complaint process, among other issues.

12
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How will the Commission take responsibility for the infliction of this noise and shadow
flicker nuisance on neighboring residents? How many more wind project owners must be forced
to buy out suffering landowners before the Commission acts? How long does the Commission
plan to continue to site wind turbines without wind specific noise and general siting rules and
standards?

This is the essence of environmental harm, demonstrating the need for environmental
protection. This is the job of the state agencies. Wind project applicants and the Commission
are not exempted from their MEPA mandate to protect the environment.

IV.REPRESENTATIONS AND USE OF 0.5 GROUND FACTOR ARE FALSE AND
MISLEADING

Representations to the Commission must be true and correct. Minn. R. 7829.0250.
Applicant’s representation of appropriateness of use of 0.5 ground factor as a modeling
assumption is a gross misstatement. Presentation of noise modeling using a 0.5 (or a 0.7) ground
factor as predictive of a wind project’s noise level and probable compliance with state law is
misrepresentation. Commerce-EERA and the Commission’s failure to object to and prohibit use
of 0.5 ground factor in Comments, failure to independently verify applicant’s filings, and
statements and recommendations made regarding noise modeling by Commerce to the
Commission in this Freeborn docket® and other Commission dockets are gross misstatements and
dereliction of duty. Allowing use of 0.5 ground factor in this Freeborn Wind docket and other
dockets is blatant disregard of the agency’s and Commission’s charge and responsibilities
towards the people of Minnesota.

V. PROCESS INCLUDING A PUBLIC HEARING AND CONTESTED CASE
ARE NECESSARY — THE COMMISSION MUST BRING REVIEW OUT OF

CLOSED AND PRIVATE MEETINGS AND INTO PUBLIC VIEW FOR
PUBLIC PARTICIPATION

4 See Comments and Recommendations 7/22/2019 (20197-154559-01 ); 11/12/2019 (201911-157474-01 ).

13
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The Commission has a public participation mandate:

The commission shall adopt broad spectrum citizen participation as a principal of
operation. The form of public participation shall not be limited to public hearings
and advisory task forces and shall be consistent with the commission's rules and
guidelines as provided for in section 216E.16.

Minn. Stat. §216E.08, Subd. 2.
The Findings of Fact amended and adopted by the Commission include FoF 243 and 244:

Finding 243
Should the Commission choose to do so, it could provide Freeborn Wind
with an opportunity to submit a plan demonstrating how it will comply with
Minnesota’s noise standards at all times throughout the footprint of the

Freeborn Wind Project. Fhe-planshouldincladetowfrequeneyneoise
; lationi o e MDL

Finding 244
The Administrative Law Judge further recommends that the plan be made
available for public and agency comment and a hearing held with a summary
report. The Commission should then review and approve a pre-construction
noise mitigation plan that best assures that turbine noise will not cause noise
levels that exceed Minnesota’s noise standards.

Order, December 19, 2018 (201812-148595-01 ).

AFCL, a full party in the Freeborn dockets, has repeatedly requested public process, party
and public participation, and has been shut out. AFCL has been excluded from determinative
private meetings including pre-permitting “discussions” and negotiation of an “agreement,”
approved and ordered against the advice of the Commission’s General Counsel. See attached
Exhibit A, Bailey email 2-14-2019. AFCL specifically requested notice of pre-construction
meetings, in writing and eFiled April 23, 2019, following up on a January 9, 2019 Data Practices
Act Request that produced nothing but a claim data was deleted after 90 days, and another on

November 25, 2019, the latter date coincidentally the date of a pre-construction meeting!

14
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The pre-construction meeting was held on November 25, 2019, starting just 24 minutes
after another AFCL request for NOTICE and Data Practices Act Request appears to have been
an intentional exclusion. AFCL, a full party, was excluded from the pre-construction meeting
November 25, 2019. PUC staff stated internally that, “Also worth noting is the potential for
having AFCL “pop in” for preconstruction hearing(s).” See attached Exhibit B, Kaluzniak email
April 23, 2019. It was not until Xcel’s filing of December 6, 2019 which included minutes of the
pre-construction, filed 14 days after the meeting as required in the permit. Those attending this
meeting were:

Introductions (DOC-EERA, Commission staff, Xcel Energy Staff, County staff)
. Mike Kaluzniak (PUC)

. Dave Rasmussen (Freeborn County; phone)

. Rich Davis (DOC-EERA project manager)

. Amanuel Haile (Xcel Energy)

. Matt Langan (Xcel Energy)

. Patti Leaf (Xcel Energy)

. Kate Schindler (Xcel Energy; phone)

. Roland Sulzer (Xcel Energy; phone)

Xcel Compliance Filing 10.1 Pre-Construction Meeting Summary, 12/6/2019 (201912-158113-

01 ). Despite actual and constructive notice of multiple requests by AFCL to receive notice of
pre-construction meetings, neither Rich Davis, DoC-EERA or Mike Kaluzniak, PUC, provided
notice of this meeting to AFCL.

These private meetings, excluding a full party that has specifically requested notice of
meetings, are meetings that facilitated permitting of the Freeborn Wind project without
applicant’s having to meet their burdens of production and proof, without public and party
review. AFCL orally and in writing has objected to shifting of proceedings in this docket to
private, closed venues. For the public to participate meaningfully and effectively, for the

Commission to comply with its public participation mandate, for due process, for the

15
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Commission to avoid the appearance of impropriety, the public needs notice, opportunity to
show up and weigh in, an Advisory Task Force, public hearings, a contested case, and more.
Minn. Stat. §216E.08; Minn. R. 7845.0400, Subp. 2, B, D, E and F..

VI.AFCL ASKS THE COMMISSION TO GRANT THE BROAD SPECTRUM OF

PUBLIC PARTICIPATION NECESSARY TO REVIEW THIS PERMIT
AMENDMENT APPLICATION.

The Commission’s question of whether the Minnesota Public Utilities Commission
should amend the Freeborn Wind Farm Site Permit to change the number, type and layout of the
turbines to be used, as well as additional participating land, cannot be answered without a
contested case hearing. The need for a contested case and public hearings is clear, and supported
by the Commission’s adoption of the ALJ’s Findings 243 and 244. A contested case is the only
way to secure rigorous public, party, and agency review. The filings by the applicants were
made after the hearing record had closed, and there has been no vetting of these filings. To date,
the record does not support, and Freeborn Wind has not demonstrated, that it can comply with
state laws, regulations and standards.

With this Petition and Motion, AFCL asks that the Commission refer this permit
amendment request to the Office of Administrative Hearings for a continuation of the contested
case to review the many issues of material fact. Xcel’s filings of August 20, November 8, and
December 6, 2019 must be scrutinized and it must be determined whether the project complies
with Minnesota law. Minn. R. 7829.0410. AFCL also requests that the Commission order an
Environmental Impact Statement to address the known substantive impacts of this project,
including, but not limited to, noise and shadow flicker. Minn. Stat. §116D.03, Subd. 3; Minn.
Stat. . §116D.04, Subd. 2a.

The Commission should not amend the permits until this new information has been

16
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vetted and reviewed, discovery propounded, necessary land rights shown to be acquired, and the
dockets opened for comment to be reviewed by parties, Commerce, and the public, in a contested
case hearing. Freeborn Wind has the burden of proof and production and must make its
demonstration that it can comply with state law, rules and standards. This must be done in a
public process, a public hearing and contested case hearing held, and then deliberated by the

Commission.

December 11, 2019
Carol A. Overland MN #254617
Attorney for AFCL
Legalectric — Overland Law Office
1110 West Avenue

Red Wing, MN 55066
(612) 227-8638
overland@]legalectric.org
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BEFORE THE

MINNESOTA PUBLIC UTILITIES COMMISSION

Katie Sieben Chair

Dan Lipschultz Commissioner
Valerie Means Commissioner
Matt Schuerger Commissioner
John A. Tuma Commissioner

In the Matter of the Application of Freeborn

Wind Energy, LLC for a Large Wind Energy

Conversion System Site Permit for the 84 PUC Docket No. IP6946/WS-17-410
MW Freeborn Wind Farm in Freeborn County

AFFIDAVIT OF CAROL A. OVERLAND
IN SUPPORT OF
ASSOCIATION OF FREEBORN COUNTY LANDOWNERS’
MOTION AND PETITION FOR
REFERRAL TO OFFICE OF ADMINISTRATIVE HEARINGS
FOR A
CONTESTED CASE AND PUBLIC HEARING

STATE OF MINNESOTA )
) ss.
COUNTY OF GOODHUE )

I, Carol A. Overland, after affirming, state and depose as follows:

1. Tam an attorney licensed in good standing in the State of Minnesota, License No.
654217.

2. Tam representing Association of Freeborn County Landowners in the above-captioned
matter.

3. On April 23, 2019, AFCL filed two Data Practices Act Requests, one requesting
NOTICE and specific documents regarding construction and construction planning:
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At this time, Association of Freebom County Landowners, a full party in the above-captioned
siting docket, and a participant in the above-captioned transmission docket, requests TIMELY
NOTICE of the time, date and location of any and all pre-construction meetings scheduled,
notice of cancellation. rescheduling. etc., and copies of any and all documents related to any pre-
construction meeting, including but not limited to scheduling, noise studies, charts, site plans,
mitigation plans, and decommissioning and decommissioning plans.

AFCL Notice and Data Practices Act Request to Kaluzniak & Wachtler, 4/23/2019
(20194-152242-01 ).

The other Data Practices Act Request, filed on 4/23/2019, requested documentation
between Commerce and the Applicants, attached was the January 9, 2019 Data Practices
Act Request which produced nothing but a claim by Mr. Wachtler that files were deleted
after 90 days. AFCL Data Practices Act Request, 4/23/2019 (20194-152240-01 ).

Attached as Exhibit A is a true and correct copy of an email produced by the
Commission in response to the April 23, 2019 Data Practices Act Request, written by
Thomas Bailey, the Public Utilities Commission’s General Counsel (at the time), dated
February 14, 2019, where he stated his and staff recommendations regarding the
Freeborn Wind docket:

Dan- Staff and I made the following recommendations re: Freeborn
Wind’s proposed clarifications to the route permit in Docket No. 17-410
(the 3d item on tomorrow’s agenda):

On page 5 of briefing papers: Commission should accept the revisions to
Section 2.0 and Section 4.9 of the permit;

On pages 5-6 of the briefing papers: Commission should reject deletion of
Section 7.4.1 and revisions of Section 7.4.2 of the permit; and

On page 6 of briefing papers: Commission should accept revision of ALJ
Finding 544 as a new Special Permit Section 6.3 of the permit, and also
accept the revisions of Section 7.51 and Section I of Attachment A of the
permit.

Staff and I made the following recommendations re: EERA’s proposed
clarifications to the route permit:

On pages 8-9 of the briefing papers: Commission should reject the
revisions to Section 7.4.1 of the permit;

On page 9 of the briefing papers: Commission should ask EERA to explain
why it wants to revise the time periods set forth at the end of the first and
second paragraph of Section 7.4.2 of the permit from 12 and 14 months to
18 months to determine whether the revision should be made;
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10.

Commission should ask EERA to explain why it wants to delete the first
sentence of the second paragraph of Section 7.4.2 of the permit to
determine whether the revision should be made,; and

Commission should reject the proposed revision of “45 dB(A)” in the
third paragraph of Section 7..4.2 of the permit.

AFCL Exhibit A, Bailey email, 2/14/2019.

The Orders of the Commission from the February 15, 2019 meeting and written Order
February 26, 2019; April 1, 2019 meeting and written Order May 10, 2019 Amending
Site Permit, did not follow the recommendations of General Counsel, and instead in most
instances was the opposite of the recommendations of General Counsel, amending the

permit as requested by applicants rather than reject the requests as recommended. See
AFCL Exhibit A.

Attached is a true and correct copy of another email provided by the PUC in response to
the April 23, 2019 Data Practices Act Request, where PUC staff Kaluzniak comments on
AFCL’s request for Notice:

Here’s a companion piece on the project’s transmission line docket. It’s
unusual as Andrew Levi was staff lead and John only showed up at a couple
of the public pieces. Also worth noting is the potential for having AFCL “pop
in” for preconstruction hearing(s).

AFCL Exhibit B, Kaluzniak email, 4/23/2019 (emphasis added).

On November 25, 2019, AFCL filed yet another Data Practices Act Request and yet
another request for notice of any pre-construction meetings. See AFCL Objection to
Premature Commencement of Construction and AFCL Data Practices Act Request,
November 25, 2019 (201911-157797-01 ). This Data Practices Act Request was eFiled
at 10:04 a.m., emailed to Dan Wolf, PUC and John Wachtler, Commerce-EERA at 10:06
a.m., and Commerce hosted a pre-construction meeting on that date starting roughly 20
minutes later! It was eFiled in the Freeborn Wind docket so that the record would reflect
this DPA Request and it would be visible by the public.

On November 25, 2019 at 4:04 p.m., Ryan Barlow, PUC General Counsel, acknowledged
this DPA request via email, stating, “You filed a data practices request earlier today.
Your request was forwarded to me as the designated Responsible Authority for the
Commission. [ will review and start to process your request.”

On November 26, 2019 at 2:59 p.m., Emily Kelnberger, Commerce Legal Analyst, via
email, stated:
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11.

12.

13.

14.

15.

Thank you for contacting the Minnesota Department of Commerce. This will
acknowledge receipt of your correspondence in which you have requested
information pursuant to the Minnesota Government Data Practices Act (attached).

Your request will be assigned to a Data Practices Liaison in the division within
Commerce corresponding to your request. The Liaison will collect any
responsive information that may be available and will respond to you as soon as
possible.

AFCL did not learn of the pre-construction meeting held on November 25, 2019 until
December 6, 2019, with Xcel’s Compliance Filing that date containing minutes of the
pre-construction meeting (201912-158113-01 ).

Attached is a true and correct copy of an email from Rich Davis, Commerce-EERA, sent
December 6, 2019. At 2:37 p.m. on December 6, 2019, eleven days after AFCL’s filing
of the November 25, 2019 Data Practices Act Request, and roughly one hour before
eService of Xcel’s December 6, 2019 Compliance Filing, Rich Davis, Commerce-EERA,
sent the following message regarding AFCL’s November 25, 2019 Data Practices Act
Request:

EERA is aware of an eDocket filing you made on November 25, 2019 which requested
additional information/documents, under the State’s Data Practices Act, to be provided by
EERA staff with respect to the Freeborn Wind Farm (Docket #WS-17-410). At this time we
have not processed your request, as eDockets is not an appropriate method to make a Data
Practices Act request of our staff. | have attached our agency’s guide as to how to make an
information request of our agency and staff. The guide provides primary points of contact at
the Commerce Department, please note that Donna Watz has recently retired, so Emily
Kelnberger will be the primary point of contact for you to submit to and begin your
information request.

Once we have received the official information request, our staff will begin to work on
compiling the appropriate information and documentation.

See AFCL Exhibit C, email from Rich Davis December 6, 2019.

Shortly after receipt of the Rich Davis email, I forwarded to Mr. Davis the
acknowledgements from both Barlow and Kelnberger acknowledging the AFCL Data
Practices Act Request and stating that they would begin work on the request.

For the public to participate meaningfully and effectively, and for the Commission to
comply with its public participation mandate, the public needs notice, opportunity to
show up and weigh in, an Advisory Task Force, public hearings, a contested case, and
more. Minn. Stat. §216E.08.

Based on the Application for Permit Amendment, and the above Exhibits, AFCL has

identified issues of material fact that should be addressed in a contested case, including
but not limited to:
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Whether the project can and will comply with the noise standard. Minn. R. 7030.0400.
Whether 3 dB(A), a doubling of sound pressure, is a “non-significant increase.”
Whether the 3 dB(A) modeling margin of error should be accounted for in
determination of likely compliance.

Whether use of a 0.5 ground factor is supported by the science of wind noise modeling.
Whether use of 0.0 ground factor is the standard ground factor for wind noise modeling
due to height of turbine and direct line to receptors on ground.

Whether use of a 0.5 ground factor lowers modeled noise by 3 dB(A) from modeling
results using 0.0 ground factor.

Whether failure to include 3 dB(A) margin of error and 3 dB(A) impact of use of 0.5
ground factors skews modeling results by predicting lower noise levels.

Whether addition of 3 dB(A) margin of error and/or 3 dB(A) 0.5 ground factor
decrease to the values of Table 5.1 demonstrates likelihood of noise levels above
standard.

Whether ISO 3613-2 and Minn. R. 7030.0400 were designed for wind noise modeling.
Whether ISO 3613-2 and Minn. R. 7030.0400 were designed for modeling noise where
noise source is high above ground level.

Whether ISO 3613-2 and Minn. R. 7030.0400 were designed for modeling ground
noise generation and ground receptors.

Whether ambient sound measurements are to be included in modeling under 2015
Commerce and MPCA Comments and/or 2012 MPCA Guidelines.

Whether cumulative impacts of outstate portion of this project and/or other nearby
projects are to be included in modeling.

Whether the increase in size of blades increases noise emitted, and if so, how much.
Whether use of feathered blades decreases noise emitted, and if so, how much.
Whether ISO 3613-2 and Minn. R. 7030.0400 address the expected sound power levels
at lower bandwidths (i.e., 125, 63, 31.5, and lower.

Whether participants and non-participants are afforded different treatment under the
noise rule.

Whether permit language and amended permit language and removal of Section 7.4.1
is consistent with requirements of Minn. R. 7030.0400.

Whether setbacks proposed are sufficient to meet the noise standard.

Whether small wind standards for noise and noise setbacks, are appropriate to use for
LWECS.

Whether the Commission’s/EERA’s draft site permit and site permit template sections
regarding noise has a basis in law or rule.

Whether shadow flicker modeling accurately depicts potential for impacts.

Whether 30 hours annually is reasonable limit for shadow flicker.

Whether project as proposed will limit shadow flicker to 30 hours annually, the ceiling
for shadow flicker under both the permit and the Freeborn County ordinance.

Whether project proposes different shadow flicker limits for participants and non-
participants, and if so, whether that is a legitimate distinction.

Whether reliance on complaints of the affected public to trigger investigation and
mitigation of shadow flicker is reasonable.
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o Whether applicant has provided all the required decommissioning information pursuant
to Minn. R. 7854.0500, Subp. 13.

. Whether shifting timing of production of Decommissioning information out beyond
granting of permit removes it from public part101pat10n and scrutiny, a limitation of due
process.

. Whether lease clause allowing shift of decommissioning and cost to landowners,
“allowing” landowners to then collect from owner is permissible.

. Whether financial assurance is adequate.

. Whether decommissioning costs are accurate given Xcel and other cost estimates.

. Whether the Complaint Procedures filed by Xcel Energy are adequate.

Further your affiant sayeth naught.

December 10, 2019 W A\ W

Carol A. Overland MN #254617
Attorney for AFCL

Legalectric — Overland Law Office

1110 West Avenue

Red Wing, MN 55066

(612) 227-8638

overland@legalectric.org

Signed and affirmed before me this
10™ day of December, 2019.

EMILY BAHL
] NOTARY PUBLIC - MINNESOTA
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AFCL Exhibit A

From: Thomas Bailey <thomaserikbailey@gmail.com>

Sent: Thursday, February 14, 2019 10:22 PM

To: Bailey, Thomas E (PUC)

Subject: Staff/Legal Recommendations on Freeborn and EERA Requests for Clarifications

Dan- Staff and | made the following recommendations re: Freeborn Wind’s proposed clarifications to the route permit in
Docket No. 17-410 (the 3d item on tomorrow’s agenda):

On page 5 of briefing papers: Commission should accept the revisions to Section 2.0 and Section 4.9 of the permit;

On pages 5-6 of the briefing papers: Commission should reject deletion of Section 7.4.1 and revisions of Section 7.4.2
of the permit; and

On page 6 of briefing papers: Commission should accept revision of ALl Finding 544 as a new Special Permit
Section 6.3 of the permit, and also accept the revisions of Section 7.51 and Section | of Attachment A of the permit.

Staff and | made the following recommendations re: EERA’s proposed clarifications to the route permit:

On pages 8-9 of the briefing papers: Commission should reject the revisions to Section 7.4.1 of the permit;

On page 9 of the briefing papers: Commission should ask EERA to explain why it wants to revise the time periods set
forth at the end of the first and second paragraph of Section 7.4.2 of the permit from 12 and 14 months to 18 months to
determine whether the revision should be made;

Commission should ask EERA to explain why it
wants to delete the first sentence of the second paragraph of Section 7.4.2 of the permit to determine whether the revision

should be made; and

Commission should reject the proposed revision
of “45 dB(A)” in the third paragraph of Section 7..4.2 of the permit.
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Kaluzniak, Mike (PUC) </O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=1B04572B6C9F433F86AESFEFAS5FBAB16-
MIKE KALUZN>

To: Barlow, Ryan (PUC) <ryan.barlow@state.mn.us>; Eknes, Bret (PUC) (bret.eknes@state.mn.us)
<bret.eknes@state.mn.us>

U

Here’s a companion piece on the project’s transmission line docket. It's unusual as Andrew Levi
was staff lead and John only showed up at a couple of the public pieces. Also worth noting is the
potential for having AFCL “pop in” for preconstruction hearing(s).

Click here to view the document

https://outlook.office.com/mail/inbox/id/AAQKAGQTMmMEONWJILWM...R5GT7y3hFhzKt%2FaAAJOL9TDAAABEgAQAEs3FyamdfdGn4JBSvOZXZk%3D Page 1 of 1
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environmental and engineering reviews, and, with cooperation and consultation with Xcel
Energy, will obtain permits, licenses, and approvals needed subsequent to, and as conditioned
upon, issuance of the LWECS Site Permit from the Commission. In the event a potential
approval is not later determined to be required for the Project, it will be removed from this list.

Table 11.1-1: Permits and Approvals

Regulatory Authority

Permit/Approval

Federal Approvals

U.S. Army Corps of Engineers

Wetland Delineation Approvals

Jurisdictional Determination

Federal Clean Water Act Section 404 and
Section 10 Permit(s)

U.S. Fish & Wildlife Service

Review for threatened & endangered species

Wetland and easement permits

Tier 1 preliminary site evaluation

Tier 2 site characterization

Tier 3 field studies and impact prediction

Eagle conservation plan

Avian and bat protection plan

U.S. Environmental Protection Agency
(Region 5) (USEPA) in coordination with the
Minnesota Pollution Control Agency
(MPCA)

Spill Prevention Control and Countermeasure
(SPCC) Plan

Phase I Environmental Site Assessment (Phase
I ESA)

Lead Federal Agency (National Historic
Preservation Act)

Federal Section 106 Review (Class I Literature
Review / Class III Cultural Field Study)

Federal Aviation Administration

Notice of Proposed Construction or Alteration
(Determination of No Hazard - Form 7460-1)

Notice of Actual Construction or Alteration
(Form 7460-2)

Department of Defense

Federal airways and airspace review near
military bases

U.S. Department of Transportation —
Federal Highway Administration

Utility line crossing license/approval

Federal Communications Commission

Non-federally licensed microwave study

U.S. Department of Commerce — National
Telecommunications & Information
Administration

NTIA communications study / determination
of impacts & studies which may be needed

U.S. Department of Agriculture

Conservation / Grassland / Wetland Easement
& Reserve Program releases and consents
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Table 11.1-1: Permits and Approvals

Regulatory Authority

Permit/Approval

Federal Energy Regulatory Commission

Exempt wholesale generator certification
(EWGQ)

QF certification

Market-based rate authorization

Federal Emergency Management Agency

Flood plain designation

State of Minnesota Approvals

Minnesota Public Utilities Commission

Site Permit (SP) for Large Wind Energy
Conversion System (LWECS)

Route Permit (RPA) for electric transmission
line

Minnesota State Historic Preservation Office
(SHPO)

Cultural and historic resources review and
review of State and National Register of
Historic Sites and Archeological Survey

Minnesota Pollution Control Agency

Section 401 Water Quality Certification

National Pollutant Discharge Elimination
System Permit (NPDES) — MPCA General
Stormwater Permit for Construction Activity

Very Small Quantity Generator (VSQG)
License — Hazardous Waste Collection
Program

Aboveground Storage Tank (AST)
Notification Form (see also USEPA/MPCA
SPCC requirement above)

Minnesota Department of Health

Environmental Bore Hole (EBH)

Well Construction Notification

Plumbing Plan Review

Minnesota Department of Natural Resources

License to Cross Public Lands and Water

Native Prairie Protection Plan

Endangered species consultations

Biological surveys

General permit for water appropriations
(construction dewatering)

Well construction preliminary assessment

Public Waters Work Permit

Minnesota Board of Water and Soil
Resources

Wetland Conservation Act (WCA) approval
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Table 11.1-1: Permits and Approvals

Regulatory Authority

Permit/Approval

Minnesota Department of Transportation

Utility Accommodation Permit on Trunk
Highway ROW

Oversize/Overweight Permit for State
Highways

Access/Driveway Permit for MNDOT roads

Tall Structure Permit

Minnesota Department of Labor and
Industry

Electrical plan review, permits, & inspections

Local Approvals

Freeborn County

ROW permits

Development, road use and public drainage
agreement, to be negotiated in good faith to
ensure an objective standard of repair for
public infrastructure and adherence with local
regulations as of the filing of this SPA.

Crossing permits

Driveway permits for access roads

Oversize/overweight permit for County roads

Wetland Conservation Act (WCA) approvals

Freeborn County Soil and Water
Conservation District

Wetland Conservation Act (WCA) approvals

Townships (Hayward, London, Oakland,
and Shell Rock)

ROW permits, crossing permits, driveway
permits for access roads, oversize/overweight
permits for township roads

Shell Rock River Watershed District

Erosion control, land/water alteration,
wetlands/floodplains, and pollution control
approvals

Other

Midcontinent Independent System Operator
(MISO)

Turbine Change Study

Generator Interconnection Agreement
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	32. Michelle Severtson testified under oath at the public hearing.P83F P  Ms. Severtson is opposed to the Freeborn Wind project.  She lives with her two children on a farm in Glenville that had belonged to her parents since 1964.  Turbine 30 is propos...
	33. Linda Goude did not testify, but she placed an exhibit into the public hearing exhibits, along with a note that she is opposed to the Freeborn Wind project.P91F P
	34. Dan Belshan testified under oath with several concerns about the Freeborn Wind project.P92F P  Mr. Belshan is a Freeborn County Commissioner.P93F P  Mr. Belshan was concerned about the eagle population, which he stated is doing well in the Albert ...
	35. Becky Tews of Glenville, Minnesota, spoke against the Freeborn Wind project.  She spoke about how the Freeborn Wind project has disturbed the peaceful way of life in London Township, dividing neighbor against neighbor, and church congregations.  M...
	36. Jennifer Szymeczek spoke in opposition to the Freeborn Wind project.P101F P  Her property will be one-half mile from a turbine in the proposed wind farm.  She is concerned about health issues and property values.P102F P  She submitted articles con...
	37. Bonita Belshan testified under oath against the Freeborn Wind project.  Ms. Belshan is not part of AFCL.P 105F P  She and her husband originally signed up to participate in the project, but their original contract expired.  In the meantime, they s...
	38. Allie Olson testified under oath against the granting of a site permit for the Freeborn Wind project.P108F P  Ms. Olson first recommended lowering the sound limit by 10 decibels for rural settings.  She also asked for more restrictive siting dista...
	39. Marie McNamara spoke in opposition to the Freeborn Wind project.   McNamara was previously involved with the Goodhue Wind project and has been learning about wind energy ever since that time.P112F P  Ms. McNamara referred to the “best practices” a...
	40. Kristi Rosenquist of Mazeppa, Minnesota, spoke at the public hearing.P116F P  Ms. Rosenquist has been actively involved in issues concerning wind farms since 2010.P117F P  She pointed out that the Pollution Control Agency’s (PCA) rule used to set ...
	41. Jacob Schumacher spoke in opposition to the Freeborn Wind project.P123F P  He is a nonparticipating landowner.  There is a proposed turbine 1,340 feet from his property line.  He lives with his wife and two children.  They have horses, cattle, and...
	42. Lisa Hajek of Glenville, Minnesota, testified under oath at the public hearing, opposing the Freeborn Wind project.P127F P  Ms. Hajek asserted that Invenergy “has continued to be deceptive to the public regarding the project, specially relating to...
	43. Stephanie Richter of Glenville, Minnesota, testified under oath at the public hearing.P132F P  Ms. Richter lives in the footprint of the proposed Freeborn Wind project.  She and her husband have lived on “a perfect piece of paradise in the country...
	44. Gen Davis of Glenville, Minnesota, spoke at the public hearing.  Mr. Davis lives in the footprint of the Freeborn Wind project and is a member of AFCL.P141F P  He relies on OTA television.  He originally signed an agreement to participate in the p...
	B. Speakers in Support of Project
	59. John Schipper spoke in favor of the Freeborn Wind project.  He owns Schipp’s Pro Power Wash on the edge of Albert Lea.  He supports the wind farm because of the revenue that turbines generate.  As a business owner, Mr. Schipper sees the Freeborn W...
	60. Bill Gillen spoke in support of the project.  He lives in Glenville, Minnesota, and is a landowner and participant.  He also spoke for three of his landlords: Judy Funfair, of Cedar Rapids, Iowa; Meg Nielson, of Madison, Wisconsin; and Marjorie An...
	61. Paul Follmuth of Northland, Iowa spoke in support of the Freeborn Wind project.P194F P  Mr. Follmuth lives in the middle of a farm in Barton Township, with four windmills one-half mile from his house, eight windmills three-quarters of a mile from ...
	62. Beth Soholt is the Executive Director of Wind on the Wires, a regional renewable energy advocacy organization based in St. Paul, Minnesota.  Ms. Soholt spoke on behalf of Wind on the Wires.P198F P  According to Ms. Soholt, the Freeborn Wind projec...
	63. Jennifer Vogt-Erickson did not testify, but she offered an exhibit into the public hearing record.  She indicated that she is in support of the proposed Freeborn Wind project.P202F P
	64. Elisha Marin spoke in support of the Freeborn Wind project.P203F P  Mr. Marin is an educator and an artist concerned about the future.  He sees renewable clean energy as an integral part of his vision for a better future with responsible, sustaina...
	65. Mariah Lynne, a resident of Hartland, Minnesota, spoke on her own behalf.  Ms. Lynne is a paid local consultant doing public outreach for Invenergy for the Freeborn Wind project.  However, she spoke at the public hearing on her own time and at her...
	66. Katie Pestorious, a resident of Albert Lea, Minnesota, spoke on her own behalf.  Ms. Pestorious is a paid local subcontractor doing public outreach for Invenergy for the Freeborn Wind project.  However, she spoke at the public hearing, not at Inve...
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