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May 16, 2019
FOR COMMISSION AGENDA
TO:

The Commission

FROM:

Drew Jelinski, Assistant General Counsel
Office of General Counsel

RE:

Joint Application of Madison Gas and Electric Company and
Wisconsin Public Service Corporation for Approval to
Acquire Ownership Interests in Solar Electric Generating
Facilities

5-BS-228

Jewell Jinkins Intervenors Petition for Rehearing
Suggested Minute: The Commission (granted rehearing on one or more of the issues
presented in the petition for rehearing filed by Jewell Jinkins Intervenors /denied the
petition for rehearing/took no action and allowed the petition for rehearing to be
deemed denied by operation of law).
Introduction
On April 18, 2019, the Commission issued a Final Decision approving the joint
application filed by Madison Gas and Electric Company (MGE) and Wisconsin Public Service
Corporation (WPSC) (collectively, applicants) for approval to acquire ownership interests in
solar electric generating facilities. (PSC REF#: 364436.) Specifically, the Commission
authorized the applicants to acquire ownership of a total of 300 megawatts (MW) (200 MW by
WPSC and 100 MW by MGE) of solar photovoltaic generating capacity and an associated
generation tie line to be developed by Two Creeks Solar, LLC, (Two Creeks), an affiliate of
NextEra Energy, Inc., and Badger Hollow Solar Farm LLC, (Badger Hollow) an affiliate of
Invenergy, LLC, (collectively, Solar Facilities) at a cost of approximately $389.7 million,
excluding allowance for funds used during construction (AFUDC). The Two Creeks solar
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generation facility and its associated generation tie line was authorized by the Commission in
docket 9696-CE-100 and 9696-CE-101. (PSC REF#: 364423, PSC REF#: 364424.) The Badger
Hollow solar generation facility and its associated generation tie line was authorized by the
Commission in docket 9697-CE-100 and 9697-CE-101. (PSC REF#: 364425, PSC REF#:
364426.)
On May 8, 2019, Jewel Jinkins Intervenors (JJI) 1 filed a petition for rehearing pursuant to
Wis. Stat. § 227.49. (PSC REF#: 366212.) Applicants filed an opposition to the petition for
rehearing on May 15, 2019. (PSC REF#: 366940.)
Legal Standard
The disposition of a petition for rehearing is governed by Wis. Stat. § 227.49, which
provides that rehearing may only be granted on the basis of: (1) some material error of law; (2)
some material error of fact; or (3) the discovery of new evidence sufficiently strong to reverse or
modify the order, and which could not have been previously discovered by due diligence. A
petition for rehearing must be filed within 20 days after service of a final order. Wis. Stat. §
227.49(1).
Under Wis. Stat. § 227.49(4), the agency may order a rehearing or enter an order with
reference to the petition without a hearing, within 30 days after it is filed. If the agency grants
the petition, it shall set the matter for further proceedings as soon as practicable. Wis. Stat. §
227.49(6). If the agency does not order a rehearing or enter such an order within 30 days, the
petition is deemed denied by operation of law upon expiration of this 30 day period. Wis. Stat. §
227.49(4).
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JJI is a non-profit corporation formed on November 20, 2018 consisting of five members. The individual officers
or members of JJI consist of Richard and Patricia Jinkins, Alan and Marcia Jewell, and Wade Wendhausen. These
five individuals, in their individual capacity, were granted party status in docket 5-BS-228. (PSC REF#: 354427.)
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The purpose of the rehearing statute is to enable the administrative agency to correct any
errors in the proceedings before the case goes any further in the adjudicative process. Vill. of
Cobb v. Pub. Serv. Comm'n, 12 Wis. 2d 441, 458, 107 N.W.2d 595 (1961). “A petition for
rehearing pursuant to [Wis. Stat. § 227.49] is addressed to the agency’s discretion.” Schwartz v.
Wisconsin Dept. of Revenue, 2002 WI App 255, ¶ 40, 258 Wis. 2d 112, 653 N.W.2d 150.
Analysis
JJI asserts that Chairperson Valcq’s participation in the Commission’s Final Decision
was an error of law due to an alleged conflict of interest, resulting in the purported invalidity of
the Commission’s Final Decision. JJI states, without any record evidence, that Chairperson
Valcq “received shareholder payments” or “renumeration as a shareholder,” including “a share
of revenue generated from matters before the Commission, including but not limited this docket,
where Quarles represented the joint applicants.” (PSC REF#: 366212 at 3-5.) JJI contends that
“[h]ad Chair Valcq recused herself as she should have, there would have been no quorum and no
decision would have been made” and that “[h]er failure to recuse, in this situation, was a material
and prejudicial error.” Id. at 2.
Applicants respond that JJI’s conflict of interest allegations are speculative, unsupported,
untimely and procedurally deficient. (PSC REF#: 366940 at 2-3.) Applicants observe that “JJI’s
recusal demand comes nearly a year after the Application was filed, six months after JJI
intervened, and five months after Chairperson Valcq was appointed to the Commission.” Id. at
2. Applicants argue that “JJI’s tardy and opportunistic demand violates the rule against strategic
recusal, which bars litigants from waiting to see how a ruling shakes out before seeking recusal.”
Id. citing Pure Milk Prods. Corp. v. Nat’l Farmers Org., 64 Wis. 2d 241, 249, 219 N.W.2d 564,
569 (1974); In re United Shoe Mach. Corp., 276 F.2d 77, 79 (1st Cir. 1960). Next, Applicants
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respond that JJI’s claims of Chairperson’s Valcq’s alleged financial interest are unsubstantiated
as “[t]here is no evidence, in the record or elsewhere, that Valcq (a) has any financial interest in
the outcome of this proceeding, (b) has any present financial interest in the law firm of Quarles
& Brady LLP, or (c) ever had an equity interest in Quarles.” Id. at 3. Lastly, applicants state
that JJI’s assumption that Chairperson Valcq’s recusal would have created a different result is
incorrect, because Commissioner Huebsch’s vote in favor constituted a majority. Id., citing Wis.
Stat. § 15.06(6), 63 A.L.R.3d 1072; Robert’s Rules of Order: Newly Revised (11th ed. 2011) at
400:8-12; see also, No. OAG 97-79, 1979 WL 42069 (Wis. A.G. Nov. 1, 1979).
Addressing for the first time a party’s allegations of a conflict of interest or request for
recusal or disqualification of a decision maker via a party’s attempted interruption at an open
meeting or a petition for rehearing is inconsistent with how the Commission has previously
addressed such allegations. See Wis. Stat. § 19.81; Wisconsin Open Meetings Law Compliance
Guide, Wisconsin Department of Justice (March 2018), at 20; Wis. Admin. Code § PSC 2.23;
Application of Wisconsin Electric Power Company and Wisconsin Gas LLC, both d/b/a We
Energies, for Authority to Adjust Electric, Natural Gas, and Steam Rates, docket 5-UR-107. 2
The factual allegations, as to the presence of a conflict or the Commission’s diligence in
addressing any potential conflict, are inconsistent with the Commission’s own records. See
Appendix A, Recusal Policy for Rebecca Cameron Valcq’s Appointment to the Public Service
Commission.
JJI also asserts alleged procedural improprieties and contends that there were errors of
fact and law, relating to the consideration of the requirements of Wis. Stat. § 196.49, Wis. Stat. §
1.11 and Wis. Admin. Code § 4.30, and argues that the decision is not supported by substantial
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Motion for Disqualification of Commissioner Ellen Nowak of the Alliance for Solar Choice (PSC REF#: 225417);
Order (PSC REF#: 226347).

4

evidence. In support of its contentions relating to the misapplication of Wis. Stat. § 196.49, JJI
adopts the technical economic arguments that the Citizens Utility Board raised in the
proceedings and restates the arguments that JJI made previously. (PSC REF#: 366212 at 9-16.)
As to JJI’s procedural grievances which it characterizes as errors of fact, applicants note
that the procedural aspects described in the Commission’s Final Decision were not material facts
on which its decision rested and that there is no citation to authority to support a claim that the
Commission’s failure to provide a detailed recitation of the procedural history somehow
invalidates its decision. (PSC REF#: 366940 at 4.) Further, applicants argue that JJI has waived
any argument about potential procedural deficiencies when, in January, JJI expressly waived the
opportunity request an extension of the schedule, stating:
For the record, Jewell Jinkins Intervenors will not be requesting an extension of
time for Rebuttal in this docket. We have no interest in wasting the time of the
tribunal nor in delaying this proceeding. We’ll be prepared for Friday’s hearing.
(PSC REF#: 357350.) As to JJI’s other arguments, applicants contend that the arguments were
either already raised by JJI or waived.
Commission Alternatives
Alternative One: Grant the petition for rehearing and [order a rehearing or enter an
Order with reference to the petition without a hearing].
Alternative Two: Deny the petition.
Alternative Three: Take no action on the petition with the 30-day period (by June 8,
2019) and allow the petition to be deemed to have been denied by operation of law.
CES:spc:DL: 01685672
Key Background Documents
Order and Final Decision Signed and Served 04-18-19 - PSC REF#: 364436
Jewell Jinkins Intervenors - Petition for Rehearing - PSC REF#: 366212
Response Opposing Petition for Rehearing - PSC REF#: 366940
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