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Association of Freeborn County Landowners (AFCL), intervenor in this above-captioned
wind siting docket and participant in the related and concurrent transmission docket (IP6946/WS17-410), bring this LATE FILED Addendum to AFCL’s Motion1 for Remand to Administrative
Law Judge for additional hearing to inform the record. This Motion is late filed because the email
attached to Affidavit of Overland, in Exhibit L was received from John Wachtler, CommerceEERA yesterday afternoon, in response to AFCL Data Practices Act Request. There is good cause
not to exclude this filing, as it exposes addresses the Dept. of Commerce’s failure to acknowledge
its improper participation in the “agreement” which could allow Freeborn Wind to avoid
compliance with the wind noise standards. Minn. R. 7030.0040. No emails were produced, instead
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Any opposition to the motion must be filed and served on the same list of persons within 14 days of service of the
motion filing. Minn. R. 7829.0410.
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a claim that Commerce deletes emails after 90 days. No notes were produced, despite evidence in
MPCA of Commerce participation of at least John Wachtler and Rich Davis in meetings and
discussions with Freeborn Wind in May, 2018, and from September 14-17, 2018, at the very least.
In the MPCA provided emails, there are admissions that Freeborn Wind cannot comply
with the noise standards:
“Frank’s letter and its subsequent interpretation by PUC staff has resulted in Proposed
Permit conditions that we feel are fundamentally unworkable…” Ex. D, 9/14/2018 5:42
PM.
“My hope is we can come to an understanding of why the proposed permit condition
language will not allow for construction of wind turbines and jointly propose new language
on Thursday.” Id.
“Finally, we think that demonstrating compliance with the final paragraph (showing we’re
at 45 dBA or less when wind is at 50 dBA) is technically impossible, per ANSI standards
and MPCA guidance. My concern is that this isn’t an “innocent until proven guilty”
scenario – as I understand it, we have to demonstrate innocence, or compliance. And we
will not be able to do that using prudent measuring practices…” Id., 9/16/2018 11:38 AM.
“To ensure that the turbine-only noise does not cause or significantly contribute to an
exceedance of the MPCA Noise Standards, modeled wind turbine-only sound levels
(NARUC ISO 9613-2 with 0.5 ground) at receptors shall not exceed 47 dB(A) L50-one
hour.” Id., September 17, 2018 12:47 PM (changing ground factor from 0.0 to 0.5, which
reduces noise levels by 3 dB(A) – see Exhibit F chart, p. 3, notes on lower margin.).
Ex. D, emails to & fro Freeborn/Litchfield and Wachtler and Kohlasch.
This inability to comply with the noise standards was acknowledged by Wachtler and
Kohlasch. Exhibit E, emails September 15, 2018 6:48 PM; September 16, 2018 4:01 PM.
Commerce-EERA is the Commission’s agent as it acts as “staff” for the Commission in
siting proceedings. Commerce is also the recipient of complaints from residents and landowners
affected by a given project. Commerce is the “enforcer” for noise violations. Participating in an
“agreement” such as this is a conflict, and against the public interest.
The MPCA has no involvement in Commission permits or enforcement actions for noise
related issues with wind projects, and has no jurisdiction:
Currently, the MPCA only engages with facilities on compliance with noise standards for
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facilities that have an air quality permit from the MPCA. In the case of LWECS projects,
we do not have a regulatory relationship with LWECS project developers or owners, and
would have a very difficult time enforcing the state noise standards on LWECS project
developers. The Commission’s siting permits include a provision requiring compliance
with the state noise standards, which provides a direct mechanism to ensure ongoing
compliance.
See attached Exhibit M, Kohlash Letter, p. 2,, September 11, 2018.
Despite this, we have Freeborn/Litchfield summing it up to Commerce’s Wachtler:
Does the attached look acceptable to you? I so, I’d suggest we file this tomorrow and you
file a short letter confirming you agree. Then we show up Thursday morning.
Exhibit D, email September 17 2018 5:22 PM. And show up, in orchestrated comments, they did.
Why is the MPCA involved, given a seat at the table, and why is the MPCA advocating for
a wind developer that openly admits that it cannot comply with the Minn. R. 7030 noise standard?
How in any way is it proper for Commerce, as PUC “staff” on this siting docket, making
agreements allowing project to go forward when it cannot comply? How is it in any way proper
for Commerce to agree to the backwards engineered noise modeling agreed to with 0.5 ground
factor (+ 3 dB(A)), and an additional +3 dB(A) “tolerance,” giving at least a 6 dB(A) increase, or
production of this bogus noise modeling to a point after a permit is issued, protected from the light
of day and public review? This fails the smell test.
Once more with feeling, Commission ethics and integrity rules speak for themselves:
7845.0400 CONFLICT OF INTEREST; IMPROPRIETY.
Subpart 1. General behavior.
A commissioner or employee shall respect and comply with the law and shall behave in a
manner that promotes public confidence in the integrity and impartiality of the
commission's decision making process.
Subp. 2. Actions prohibited.
Commissioners and employees shall avoid any action that might result in or create a
conflict of interest or the appearance of impropriety, including:
A. using public office for private gain;
B. giving preferential treatment to an interested person or entity;
3

C. impeding the efficiency or economy of commission decision making;
D. losing independence or impartiality of action;
E. making a commission decision outside official channels; and
F. affecting adversely the confidence of the public in the integrity of the
commission.
Minn. R. 7845.0400 (emphasis added).
A look at the process, MPCA and Commerce’s machinations for Freeborn Wind, and
Commission treatment of Freeborn Wind, there are known examples of giving preferential
treatment to an interested entity. The Commission has lost independence and impartiality of
action. The decision has been made, for all intents and purposes, outside official channels, in
private between Freeborn Wind, Commerce, and MPCA, arguably and generously assuming
Commission knew nothing about these discussions and agreement. This process failure absolutely
adversely affects the confidence of the public in the integrity of the Commission.
At this time, considering all of the above, AFCL requests that this LATE FILED addendum
to its Motion be accepted, and that the Commission Reconsider its September 20, 2018 decision
and December 19, 2018 written order, and remand the siting docket to the Administrative Law
Judge for rehearing and due process, including public fact-finding regarding improper MPCA and
Commerce actions, modeling and use of a 0.0 ground factor, with opportunity for discovery, crossexamination, briefing, and argument.
Respectfully submitted,

February 14, 2019
________________________________
Carol A. Overland
#254617
Attorney for AFCL
Legalectric
1110 West Avenue
Red Wing, MN 55066
(612) 227-8638
overland@legalectric.org
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SECOND AFFIDAVIT OF CAROL A. OVERLAND
IN SUPPORT OF ASSOCIATION OF FREEBORN COUNTY LANDOWNERS’
MOTION FOR REMAND TO ADMINISTRATIVE LAW JUDGE
STATE OF MINNESOTA
COUNTY OF GOODHUE

)
) ss.
)

Carol A. Overland, after duly affirming on oath, states and deposes as follows:
1. I am an attorney in good standing, licensed in the State of Minnesota, Lic. No. 254617,
and I am representing the Association of Freeborn County Landowners in the abovecaptioned proceeding and the linked transmission docket. I am filing this Affidavit to
include the response to AFCL’s Data Practices Act Request received from the
Department of Commerce after eFiling yesterday, February 12, 2019.
2. Attached as Exhibit L is a true and correct copy of an email received at 3:53 PM
yesterday, February 13, 2019, from Commerce’s John Wachtler stating that:
I have conducted a search of our records and have not found any data
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responsive to your data practices request. Please note that if there were
any emails or meeting invitations sent prior to October 9, 2018 they no
longer exist due to the Commerce Department’s automatic deletion of
these communications after 90 days.
Id. How convenient. No meeting notes were provided by Commerce, NOTHING was
provided by Commerce. Please see Exhibit C for the AFCL Data Request. I forwarded
the full MPCA Data Practices Act Response to Mr. Wachtler, noting that many had his
name attached.
3. Regarding Exhibit F, attached to my Affidavit dated February 13, 2019, entitled “May
30, 2018 Meeting Freeborn Handout Kohlasch Notes Freeborn Highlights_05” provided
by MPCA, it is now my belief that this was part of a packet brought to the meeting,
provided to those attending, including Kohlasch and Wachtler, and unknown others, and
that the notes are those of Litchfield or someone else attending that meeting, that these
are not notes of Kohlasch.
4. Attached as Exhibit M is a true and correct copy of the eFiled letter of MPCA’s Frank
Kohlasch, dated September 11, 2018, where he stated that MPCA disagrees with
Freeborn Wind’s interpretation of the noise standard as including only wind turbine noise
“absent the consideration of outer sound or noise sources.” He goes on to state, “our
interpretation of the standards as health total, ambient sound.” (p. 1, emphasis in
original.) He also notes that “We understand that the Commission and the DOC may
have, or appear to have, applied the state noise standards in Minn. Rule Ch. 7030
differently in the past for some LWECS site permit actions. Nevertheless, as stated
above, the MPCA has historically, and consistently, interpreted and applied said noise
standards for total sound. The total sound levels at a residential receptor, or any receptor,
should meet state standards as laid out in Minn. Rules Ch. 7030.0040, regardless of the
sources contributing to the total sound levels.”
5. It was regarding this letter that Freeborn Wind’s Litchfield contacted MPCA’s Frank
Kohlasch and Commerce’s John Wachtler, triggering emails back and forth, and last
minute proposals for significant permit condition language changes over that weekend.
See Exhibits D and E, attached to Overland Affidavit, February 14, 2019.
6. Attached as Exhibit N is a true and correct copy of a letter filed in this docket (20182139890-01) filed in eDockets by the PUC anonymously as a “Public Comment,” by then
CD1 Congressman Tim Walz, now Governor (due to appoint a new Public Utilities
Commission Chair/Commissioner any day now), supporting the Freeborn Wind project.
Walz opened with this statement:
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RE: Freeborn Wind ‐ DATA PRACTICES ACT REQUEST
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mailbox:///C:/Users/Fred/AppData/Roaming/Thunderbird/Pro ile...

AFCL EXHIBIT L
Subject: RE: Freeborn Wind ‐ DATA PRACTICES ACT REQUEST
From: "Wachtler, John (COMM)" <john.wachtler@state.mn.us>
Date: 2/13/2019, 3:53 PM
To: "'Carol A. Overland'" <overland@legalectric.org>
Hello Carol:
Thank you for your email below and the attached data practices act request in which you ask
for copies of certain data maintained by the Department of Commerce.
I apologize for the delay in getting back to you. I have conducted a search of our records
and have not found any data responsive to your data practices request. Please note that if
there were any emails or meeting invitations sent prior to October 9, 2018 they no longer
exist due to the Commerce Department's automatic deletion of these communications after 90
days.
John
John Wachtler
Energy Program Director
Minnesota Department of Commerce
85 7th Place East, Suite 500, Saint Paul, MN 55101
P: 651‐539‐1837
C: 651‐724‐1063

CONFIDENTIALITY NOTICE: This message is intended only for the use of the individual(s)
named above. Information in this e‐mail or any attachment may be confidential or otherwise
protected from disclosure by state or federal law. Any unauthorized use, dissemination, or
copying of this message is prohibited. If you are not the intended recipient, please
refrain from reading this e‐mail or any attachments and notify the sender immediately.
Please destroy all copies of this communication.

‐‐‐‐‐Original Message‐‐‐‐‐
From: Carol A. Overland <overland@legalectric.org>
Sent: Wednesday, January 09, 2019 3:41 PM
To: Grant, Bill (COMM) <bill.grant@state.mn.us>; Wachtler, John (COMM)
<john.wachtler@state.mn.us>
Subject: Freeborn Wind ‐ DATA PRACTICES ACT REQUEST
Mr. Grant and Mr. Wachtler ‐
Attached on behalf of Association of Freeborn County Landowners please find Data Practices
Act Request.
Please let me know if you have any questions.
Carol A. Overland
for Association of Freeborn County Landowners

2/14/2019, 9:12 AM
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AFCL EXHIBIT L
‐‐
"Our lives begin to end the day we become silent about the things that matter."
Luther King, Jr.

Dr. Martin

Carol A. Overland
Attorney at Law
Legalectric ‐ Overland Law Office
1110 West Avenue
Red Wing, MN 55066
612‐227‐8638
overland@legalectric.org
www.legalectric.org
www.nocapx2020.info
www.not‐so‐great‐northern‐transmission‐line.org

‐‐‐
This email has been checked for viruses by Avast antivirus software.
https://www.avast.com/antivirus
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Commerce‐Agreement_DataPrac cesActRequest.pdf
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2/14/2019, 9:12 AM

AFCL EXHIBIT M

AFCL EXHIBIT M

AFCL EXHIBIT N

AFCL EXHIBIT O

AFCL EXHIBIT O

AFCL EXHIBIT O

