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REPLY COMMENTS ON COMPLETENESS OF APPLICATION 

 

 

 

The Association of Freeborn County Landowners filed comments on the completeness of 

the Freeborn Wind Farm application, raised issues of  material fact, and requested a Contested 

Case.  The Association of Freeborn County Landowners hereby submit these Reply Comments 

based upon the Comments of others. 

Department of Commerce – EERA 

Commerce raises several issues that the Commission should note.  

I. Lack of Notice, Due Process, and Fundamental Fairness 

The most important comment of the Department of Commerce is regarding the  timing of the 

Commission’s request for comments on material facts and referral for contested case proceedings: 

Referral for Contest Case Proceedings 
EERA staff recommends that the Commission delay the decision on whether to 

refer the project to the OAH for a contested case hearing until the draft Site 

Permit stage. 
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Development of the draft Site Permit will provide insight into the potential 

Project impacts, and clarity as to the appropriate Site Permit conditions to be 

included. Depending on the outcome of that process, the Commission can 

determine whether a contested case hearing will aid in making their final 

determination on the Site Permit Application. 

 

The Department’s Comment is appropriate given the Commission rules regarding timing 

of a Contested Case determination and the Commission’s request for comments on a contested 

case and referral to OAH at this time.  Under the wind siting rules, requests for a Contested Case 

are to occur within the Comment Period on the Draft Permit.   

Minn. R. 7854.0900, Subp. 5.  Contested case hearing. 

A. Any person may request in writing that a contested case hearing be held on an 

application for a site permit for a proposed LWECS project. The contested 

case hearing request must be filed within the time period established for 

submitting comments on the draft site permit. The person requesting the 

public hearing shall include, as part of the request, the issues to be addressed 

in the hearing and the reasons a hearing is required to resolve those issues. 

Minn. R. 7854.0900, Subp. 5.  The Commission’s decision is to occur after review and 

consideration of requests, which are timely filed AFTER the Draft Permit is issued and is up for 

comment.  After review, the Commission SHALL order a contested case based on comments, if: 

B. The commission shall order a contested case hearing if the commission finds 

that the person requesting the contested case hearing has raised a material 

issue of fact and that holding a hearing would aid the PUC in making a final 

determination on the permit application. 

Id.  As Commerce notes, the timing of the Commission’s request for comments on material 

issues of fact and the question of whether this matter should be referred to Office of 

Administrative Hearings for a contested case is premature. 

 The Commission’s process flow chart also notes that Requests for a Contested Case are  

due further along in the process (but it is also not clear on the flow chart that such comments are  
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due before the end of the Draft Permit comment period)
1
: 

 

                                                 
1
 Online at https://mn.gov/commerce/energyfacilities/documents/Wind%20Process%20-

%20Color%20Flowchart%207854%20DOC.pdf  

https://mn.gov/commerce/energyfacilities/documents/Wind%20Process%20-%20Color%20Flowchart%207854%20DOC.pdf
https://mn.gov/commerce/energyfacilities/documents/Wind%20Process%20-%20Color%20Flowchart%207854%20DOC.pdf
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Beyond the timing in the rules, why does it matter if this request is premature and if a 

Commission determination were made at this time?  It matters because landowners have received 

no notice whatsoever, nor has KAAL.  In this case, no Certificate of Need is required, due to 

approval of the project in Xcel Energy’s acquisition docket.  The CoN process requires a detailed 

notice plan and notice, thereby affording landowners notice long before the application reaches 

the Commission.  In this case, landowners had no such notice. 

Similarly, under the Power Plant Siting Act (PPSA) siting/routing process, notice to 

landowners is required at a number of points in the process.  In this case, not under the PPSA, 

there has been no notice to landowners. 

Under wind siting rules, landowners are not provided notice of a project until after the 

Application is accepted, which has yet to occur!  Minn. R. 7854.0600.  At this time, landowners 

in the project area have received no formal notice that this application has been filed, nor have 

they received notice of the opportunity to submit comments on completeness and material issues 

of fact.  KAAL, which has been in communication with Freeborn and the Commission also has 

received no notice.  The Service List for this project is only 6 names long – four are state 

employees and two are applicant representatives.  Notice has been insufficient and inadequate. 

Were the Commission to make a determination on referral to OAH and a contested case 

at this early point in the process, it would be made prior to notice to landowners.  Were the 

Commission to make a determination on referral to OAH and a contested case at this early point 

in the process, landowners would not have an opportunity to offer comments, raise material 

issues of fact, nor request a contested case.  It should not require a rule for the applicant and 

Commission to be aware that landowners need notice before such important decisions as OAH 

referral and whether a contested case is necessary.  This is a due process and equity issue – is the  
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Commission paying attention? 

II. Applicant hasn’t quite addressed Commerce recommendations 

 

Another point raised by Commerce is that the applicants  resubmitted their application 

after Commerce review, only “somewhat following the EERA’s initial review 

recommendations” and Commerce says that “the updated Application generally addresses the 

EERA comments and recommendations…”  Commerce Comment, p. 4.  This faint praise 

deserves consideration as to whether the applicant should be ordered to better address the 

“somewhat” followed recommendations. 

The Applicant submitted a draft Application for review in mid May 2017. 
EERA reviewed the document and provided comments and 
recommendations to the Applicant in late May and early June, prior to the 
initial eDocket filing. The Applicant has edited and supplemented the 
Application, somewhat following EERA’s initial review recommendations 
before making their official filing on June 15, 2017. EERA finds the updated 
Application generally addresses the EERA comments and 
recommendations provided to the Applicant prior to their initial filing. 

 

Commerce EERA Comment, p. 4. 

 

The two substantive issues raised which the Commission should address prior to  

 

accepting  the application:  

 

 General Setback Considerations 

 Freeborn County Ordinance Compliance 

o Turbine 31 is not sufficiently setback from a type III wetland 

o Shadow flicker at at least four non-participating landowners is greater than 30 

hours annually 

 

A. General Setback Considerations – Section 5.1.1 

 

The specific comments of Commerce were as follows: 

 
Section 5.1.1 General Setback Considerations 

Table 5.1-1 identifies Public Conservation Lands having a setback of 3 times 

the rotor diameter, per Freeborn County Ordinance Sec. 26-51. The footnote 

for this item also indicates that the Site Permit conditions will consider these 

areas non-participating lands subject to the Wind Access Buffer. However, it is 
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not indicated in the table, as it is for other topics that the setback from Public 

Conservation Lands could be up to 5 times the rotor diameter depending on 

the location of the lands in relation to the location of the turbine. 

This omission is likely not a major issue, but rather a point of clarification EERA 

wanted to bring to the Commission attention. 

 

B. Applicant’s compliance with Freeborn County’s Wind Ordinance 

 

The Commerce comment raised issues regarding the applicant’s compliance with the 

Freeborn County Wind Ordinance.  Commerce EERA Comment, p. 4-5. 

Freeborn County Ordinance Compliance 

 

The proposed Project does not appear to meet some of the standards set forth 

in the Freeborn County Ordinance, which are more stringent than standards 

identified within the State LWECS Site Permit. Specifically, EERA notes that 

Turbine 31 is closer than three rotor diameters from what has been identified 

as a type III wetland, which does not meet the Freeborn County Ordinance of a 

three rotor diameter turbine setback from type III, IV, and V 

wetlands.  

 

Additionally, the Freeborn County Ordinance indicates that shadow flicker at 

nonparticipating homes should not exceed 30 hours per year. The Site Permit 

Application, Appendix C has identified four non-participating homes that are 

expected to receive more than 30 hours of shadow flicker per year under real 

case scenarios.  

 

EERA believes the Applicant will be seeking variances or exceptions from the 

County Ordinance for both the turbine/wetland setback and the shadow flicker 

occurrence. EERA staff will continue to evaluate these issues during the Site 

Permit Application review process, and also coordinate with the Applicant and 

Freeborn County staff to ensure these issue are appropriately addressed and 

resolved prior to development of the preliminary Draft Site Permit. 

 

Commerce EERA Comment, p. 4-5. 

 The Association of Freeborn County Landowners stated in its Initial Comment that it was 

doubtful that the project could meet its self-adopted and oft-stated  requirement of 30 hours/year 

of shadow flicker, and it was also doubtful that the project had land sufficient to meet the setback 

requirements (Wayne Fett commented that one turbine is just 705 feet from a residence.
2
).   

                                                 
2
 See Comment of Wayne Fett, online at 20177-133464-01 . 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B204A551E-EF33-496A-A165-F454FC71BD9B%7D
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EERA states in its comment that Freeborn Wind will be seeking variances or exceptions from the 

County Ordinance for both the turbine/wetland setback and the shadow flicker occurrence.  Id.  

The job of Freeborn County is to protect the public health and safety of its citizens.  Toward that 

end, the County Board met on Tuesday, July 11, 2017: 

The Board adopted a resolution to write a letter expressing a preference for a 1,500 foot 

setback to be applied in the Minnesota portion of the Freeborn Wind Farm consistent 

with the setback being voluntarily applied by Invenergy, LLC in the Iowa portion of the 

project. 

 

Comment, Freeborn County, eFiled 7/13/2017.
3
 

 Applications have routinely presumed 1,500 foot setbacks for wind projects, and the 

Commission has routinely considered and ordered 1,500 setbacks for projects.  For this particular 

project, 1,500 foot setbacks are utilized by applicants for the Iowa portion of this project.  See 

also Comment of Dorenne Hansen, email from Worth County confirming developer commitment 

to 1,500 foot setback.
4
  1,500 setbacks are not new, and are particularly desirable in an area with 

residences within the project footprint.  The Freeborn Wind Project should be consistent in 

setbacks on both sides of the border. 

Comments of Dorenne Hansen 

 In a number of comments, Dorenne Hansen raises issues that should be considered by the 

Commission. 

I. Eagle nests are present in the footprint that are not shown by applicants. 

Dorenne Hansen stated in her Initial Comment
 
(20177-133470-01) that there were at least 

three eagle nests not disclosed in the application.  The applicants reported that there are two 

eagle nests in one isolated corner of the project footprint, but in fact there are an additional three 

                                                 
3
 Online (filed as “Public Comment”) at 20177-133824-01 . 

4
 Online at 20177-133792-02 . 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BBB81D302-343A-4516-AE54-4F6B7E921194%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BB288260D-8A39-4583-9A92-E15BAA04AA0E%7D
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in the footprint and within the 10 mile radius of area of concern.  The addresses provided by 

Dorenne Hansen, and the coordinates for these eagle nests, are: 

1. North of 110th St 1/2 mile and west of 840th Ave, Glenville MN 

43.529685 N  93.529685W 

 

2. 140th St and 1/2 miles west of 830th Ave, Glenville MN 

 43.557454 N   93.219347 W 

 

3. 52717 173rd St, Austin MN-outside footprint, within 10 mile, maybe close to 6 

43.605187 N  92.986884 W 

 

 The application is incomplete, and should not go forward until these known eagle nests 

are added to the application and maps, until DNR and USFWS are notified and have confirmed 

the locations, and until the ABPP has been updated after study to determine foraging range from 

these nests. 

II. The Avian and Bat Protection Plan must take bat migration season into 

account. 

 

Dorenne Hansen has Commented on two issues regarding bat migration that must be 

addressed before the application can be deemed complete.  First, upon information and belief, 

Peter Fasbender of USFWS has stated that all wind projects must curtail operations during bat 

migration season, from mid-August to mid-October, two months.  If this is correct, it should be 

stated in the application, and the cost of such curtailment should be disclosed and considered.  

Another issue regarding bats is that Freeborn’s Draft ABPP is not credible on two counts 

-- it reports that overall bat activity decreased from early September to late October, and that 

activity decreased substantially near the end of the study in November.  If this is correct, it 

directly contradicts USFWS’s information regarding bat migration.   

Both of these bat related issues make the application incomplete, and both are material 

issues of fact that should be addressed.  
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Comments of David Harbert, GM, VP of KAAL 

 The Initial Comments of KAAL show that KAAL is very concerned about the presumed, 

expected, impact of the Freeborn Wind project on its broadcasting.  KAAL served a letter on the 

Commission, which was eFiled and eServed by the Commission on July 10, 2017, 4 days after 

the Initial Comment deadline (labeled as “Public Comment,” and not KAAL).  This KAAL 

Initial Comment letter is not its first to the Commission, and it details the steps the station has 

taken in attempting to protect its interest and avoid the expected adverse impacts of this project 

on KAAL and five other stations.  For the purposes of this Reply Comment, it’s regarded as an 

Initial Comment.  The Comments of others, including Nancy Hajek, Clark Ericksen, Allie Olson, 

Gregory D. Jensen, also raise issues, as receivers, about the potential of the project to interfere 

with radio, cellular, and microwave communications systems. 
5
   

The fact that the project is expected to adversely affect these stations is apparently not 

contested, per the KAAL Comment.  The Freeborn Wind Project application is incomplete. 

Prevention of these substantial impacts is not mentioned at all.  The presumed impacts on 

broadcast communications must be identified in the application, including whether these impacts 

can be prevented, and for those not prevented, whether impacts can be remediated.  The 

application must also address the cost of prevention and mitigation to Freeborn Wind and to the 

affected parties.  Prevention, remediation, and costs present precisely the sort of material issues 

that demands a contested case.  However, it appears that the applicant and the Commission have 

not taken KAAL’s issues, and those of the other five stations, seriously. 

KAAL’s first letter to the C, filed by the PUC as “Public Comment” gives very specific 

details of Freeborn Wind’s expected radio interference: 

                                                 
5
 See Comments in Docket 17-410 including 20177-133545-01, 20177-133546-01, 20177-133547-01, 20177-

133583-01, 20177-133583-02, 20177-133583-03, 20177-133583-04; 20177-133592-01;  

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BD1B7C6EF-01FD-4043-86C5-CE087493048D%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B6CE6DD3D-18E2-4044-890A-A26DF2A81B40%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B8115525E-1B24-49DE-BD5C-BA9F90E2B87E%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF5268C9C-5108-46C9-9BAD-A6BF5C850700%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF5268C9C-5108-46C9-9BAD-A6BF5C850700%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B1AF66F3B-19CA-4172-97BA-FEF7125EA8AF%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B0D6C9E2D-973E-4E2C-95EB-588D079CEEE7%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B0D9A6ACC-5CF9-45B3-8857-DA379ACF6470%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF6F0EB81-8A5D-4902-BA4E-39A79EA59A1A%7D
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Both KAAL and Invenergy acknowledge that construction of the Project would cause 

interference to the broadcast transmissions of KAAL, diminishing service which KAAL 

provides, including the ability of the public to receive over-the-air broadcasts of KAAL. 

 

KAAL Letter, June 13, 2017.
6
  Further, it is not only KAAL that “will certainly be adversely 

affected” by this project: 

The six television stations identified by Comsearch as being adversely affected by 

the Project are: KAAL(TV), an ABC affiliate; KYIN(TV), a PBS affiliate; 

KIMT(TV), independent, KSMQ-TV, a PBS affiliate; KXLT-TV, a Fox affiliate; 

and KTTC(TV), an NBC affiliate. 

 

Id., KAAL Letter, June 13, 2017, fn. p. 2.  This goes beyond potential impacts – these six 

stations are expected to be adversely affected with substantial interference.   

 Despite known adverse impacts, and despite engaging in discussions and negotiations 

with KAAL, Freeborn Wind has this to say in its application, filed just two days after KAAL’s 

letter: 

8.5.5.2 Impacts  
Construction of wind turbines has the potential to impact TV reception as a result of 

an obstruction in the line of sight between residents relying on digital antennas for TV 

reception and the TV station antennas; however, based on the low number of full-

power TV channels available in the immediate vicinity of the Project Area, it is 

unlikely that off-air TV stations are the primary mode of TV service for the local 

communities. Signal scattering could still impact certain areas currently served by the 

TV stations, especially those that would have line-of-sight to at least one wind turbine 

but not to a respective station antenna. TV cable service, where available, and direct 

broadcast satellite service are more likely the dominant modes of service delivery. 
 

Application, p. 45-46.
7
  This statement is absurd – it disregards the fact of over-the-air broadcast 

and reception of television signals in the project area, disregards the fact of the “over-the-air 

viewing audiences certainly would be affected adversely by the project,” and files the application 

without addressing prevention.  KAAL Letter, June 13, 2017.  Further, no notice of the filing of 

the application or solicitation of comments was provided to KAAL. This is poor process. 

                                                 
6
 “Public Comment,” online at  20176-132967-01 . 

7
 Application, online at: 20176-132804-01 . 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B5ADFA7DC-9793-4EEB-909A-45273AE3E9B9%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF76DF730-2CD0-4517-A7B8-31F1DE48E1E9%7D
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 In the Application section on mitigation, the applicant also fails to address prevention of 

these certain adverse impacts.  The applicant improperly relies on after-the-fact reporting of 

interference by affected parties.  It presumes that the project would be permitted as is, that it 

would be up and running, and the burden then shifts to those residents or businesses to complain 

before any effort is made to establish the known cause of interference, which is expected to 

occur in this case, and then to take steps case-by-case to mitigate: 

8.5.5.3 Mitigative Measures  
If interference to a residence's or business's TV service is reported, Freeborn Wind will work 

with affected parties to determine the cause of interference and, when necessary, reestablish 

TV reception and service. Freeborn Wind plans to address post-construction TV interference 

concerns on a case-by-case basis. If TV interference is reported to Freeborn Wind, project 

representatives will:  
Review results of the report to assess whether impacts are likely Project-related;  

Meet with landowner and local communication technician to determine the 
current status of their TV reception infrastructure;  

Discuss with the landowner the option of 1) installing a combination of high gain 

antenna and/or a low noise amplifier at Freeborn Wind’s sole expense, or 2) entering 

into an agreement for Freeborn Wind to provide a monetary contribution equal to the 
cost of comparable satellite TV services at the residence;  

Freeborn Wind will test option 1, and if it restores landowner’s TV reception to 
pre-windfarm-operations performance, will consider the matter closed;  

If Project-related interference remains an issue, Freeborn Wind will propose an 

agreement that reimburses the landowner for the costs of comparable satellite TV 

services and will remove the antenna and amplifier equipment, unless it was initially 
installed to serve multiple households; and  

If Freeborn Wind and the landowner are unable to reach an agreement to resolve 

interference-related issues, Freeborn Wind will report the concern as an unresolved 

complaint and defer to the MPUC’s dispute resolution process to resolve the matter.  

 

Freeborn Wind recognizes that some impacts to TV service within the Project Area may 

occur, but these impacts are likely to be minimal based on the findings of the off-air TV 

analysis. The Applicant is committed to operating the facility in a manner that does not 

adversely impact TV reception. Should issues arise following construction of the Project, 

Freeborn Wind will work with the affected residents in a timely manner to determine the 

cause of the interference and establish acceptable reception. 
 

Application, p. 46.   

 KAAL’s letter of June 13, 2017, was just prior to the filing of the application, and 

disclosed that KAAL had been negotiating with Freeborn Wind regarding interference and 
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remediation.  A consultant had been hired, but was not provided with specific turbine locations, 

and without locations of the turbines, it is impossible to address interference.  KAAL’s letter was 

to inform the Commission of these issues and request delay in review of the application. 

 One week later, the Commission responded, saying: 

 
 

PUC Letter, June 21, 2017.
8
 

There was the no acknowledgement of the developer’s, the consultant’s, and KAAL’s 

presumption of interference.  Further, the Commission did not provide any information regarding 

eFiling, the PUC’s administrative process, about “participants” and “party” participation options, 

the necessity of Intervention to become a party in this docket, and what Intervention entails.  

This is not something that would be known to a typical person voicing a concern.  Providing this 

non-legal process background is the job of the Public Advisor, and the Public Advisor’s contact 

information was not provided as a resource.  

The KAAL Initial Comment of July 6, 2017, was filed by the Commission, and is a 

follow-up to communications between the applicants and KAAL going back prior to the 

application.  See “Public Comment” filed by PUC.
9
   

KAAL’s comments are about substantive matters that the Commission should consider: 

                                                 
8
 Letter to KAAL, online at 20176-132989-01 . 

9
 “Public Comment”  online at 20177-133655-01  

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B14FA9823-A033-4037-9CCB-A1724DEBFF39%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BBC75E881-2C4A-4E46-8ED3-125BC3EF1671%7D
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 No notice was provided to KAAL of the application. 

 No notice was provided to KAAL of the Comment period. 

 KAAL raises substantive completeness issues: 

o Failure to provide turbine locations for technical studies. 

o Failure to provide studies regarding 38 affected microwave stations. 

o Failure to test assumptions and provide detail regarding resolution of anticipated 

interference. 

o No independent analysis of impact to OTA reception for local residents. 

 

Again, the project’s significant interference is presumed, a fact agreed upon by all parties.   

Whether that interference can be prevented, mitigated, and or remediated, and the 

associated cost, is a completeness issue because it is not addressed in the application, and these 

matters are material issues of fact, suitable for a contested case.  A permit for this project should 

not be issued until the record has been developed, until these issues have been addressed.  No 

project with expected significant interference should be permitted on a “build first, remediate 

later” “if possible” “whatever the cost” “if and only after someone complains” basis. 

Comments of Wayne Fett – 705 foot setback! 

 As above, this project should be planned utilizing at a minimum 1,500 foot setback 

between the turbines and residences.  However, in this case, per the Comment of Wayne Fett, 

turbines are not planned with sufficient setbacks, and at least one does not meet even the 

inadequate 1,000 foot setback.  Wayne Fett, of 12128 – 900
th

 Avenue, Glenville, reported in his 

Initial Comment that a turbine located near the home at 12787 900
th

 Avenue, Glennville, and 

marked by a stake in the ground, is just 705 feet from that home. 
10

  

Comments of Kathy Nelson – Shadow Flicker 

 The Comments of Kathy Nelson raise the completeness and material fact issues of the 

applicant’s inadequate treatment of shadow flicker in the application and the inappropriate 

                                                 
10

 Comment online at 20177-133464-01 . 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B204A551E-EF33-496A-A165-F454FC71BD9B%7D
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suggestions for mitigation.
11

  Shadow flicker, like radio interference, is best addressed prior to 

construction, because if a turbine is causing problems, it’s not likely to be moved after 

construction.  The applicant, however, has provided modeling that shows compliance with a 30 

hour/year limit on shadow flicker is unlikely, and as with interference, presumes permitting and 

construction rather than focus on prevention.  See Commerce Comments, addressed above. 

 Kathy Nelson has had email communication regarding shadow flicker concerns, and 

received this response from the applicants: 

 

 The matter of shadow flicker is serious, and there would be a limitation of inflicting 

shadow flicker on residents of 30 hours per year, one repeatedly promised by applicants to 

residents.  It is a material issue of fact whether applicant can comply with this standard, and it is 

clear that the applicants do not take this seriously, suggesting residents go to Florida!  Prevention 

is doubly important when mitigation is not practical and perhaps not possible. 

Comments of Stephanie Richter – Property Values 

In her Initial Comment, Stephanie Richter raised the material issue of fact as to whether 

the project would decrease property values.  This is highly contested, as project applicants state 

there would be no impact, and residents state there would be substantial impacts.  Property 

valuation studies and experts are readily available reporting substantial impacts of wind projects 

on property values.  Stephanie Richter collected data from public records regarding valuation of 

property by the county, which is also a host to the Bent Tree Wind Farm, and found that land 

outside of the footprint increased in value, and land within the footprint decreased in value.  

                                                 
11

 Comments of Kathy Nelson, online at 20177-133467-01 ; 20177-133467-02 . 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF4B7955E-8F42-413D-903E-31287B62A23A%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF0CC641A-7862-4316-8BD9-BF8618350D02%7D
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Comment, Stephanie Richter.
12

   

Other commentors raised this issue as well.  Robert Van Pelt provided comments and a 

report showing that there could be up to 25% decrease in property values.
13

  Sean Gaston found 

that the survey by Freeborn, included with the application as a Market Impact Analysis,
14

 was 

fatally flawed, with inadequate sample size, and inaccurate reporting.
15

  Dorenne Hansen also 

raised these issues in her Comment.
16

 

Whether the project would have an impact on property values is a contested and material 

issue of fact. 

Health Impacts of Wind Turbines is a Contested and Material Issue of Fact 

 Many commentors raised issues regarding health impacts of wind turbines.  The  

Commission opened a docket on this issue in 2009 after the Minnesota Department of Health  

issued its report, entitled “Public Health Impacts of Wind Turbines.  There is no question that  

                                                 
12

 Comment, eFiled, available online: 20177-133473-01  
13

 Comment, online at 20177-133481-01 ; Report exhibit: 20177-133481-02 . 
14

 Application, Appendix E, Market Impact Analysis, online at 20176-132804-07 . 
15

 Comment, available online: 20177-133598-01 ; Exhibit, letter from local Real Estate agent: 20177-133598-02 . 
16

 Comment, online at 20177-133544-01 . 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B1F3FAFB6-807D-439D-882E-FBC5A2178330%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BADDDE91E-1B85-42CC-8326-FECBCBBA31F0%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B653715F2-CCF1-4945-9104-59C385AFF810%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BC2EDD5E0-4DF9-4860-9B68-F2AA164CE6BE%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BD180E37A-15D4-4C6D-8616-ACAD985BD4D2%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B53FF54E2-D7B7-483A-9FF6-41684300DAB6%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B084DE627-3C6F-4887-BF92-0D2A73D66106%7D
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these health impacts are hotly contested material issues of fact.  See PUC docket
17

 and 

comments
18

 of Dorenne Hansen; Michelle Severtson; Holly and Chuck Clarke; Marcia and Gary 

Sola; Sean Gaston; Kristi Rosenquist.  These are issues that the Commission has yet to address, 

despite its opening of the “Commission Investigation” docket.  A contested case is required to 

address these issues.   

 Further, as noted in the Comment of Kristi Rosenquist, the MPCA’s sound rules, found in 

Minn. R. Ch. 7030, do not address wind sound.  The rules were not promulgated to address 

infrasound, and only apply to sound in the dBA weighted scale.  At least one rulemaking petition 

has been filed to initiate rulemaking, but it was rejected.  It should also be noted that the wind 

siting rules, under Minn. R. Ch. 7854 also do not address public health impacts, sound levels, or 

shadow flicker, and should be updated.  At least one rulemaking petition has been filed to initiate 

rulemaking, but it also was rejected.  There have been repeated promises that wind siting rules 

are the next for Commission review after Certificate of Need and PPAS Siting and  Routing. 

Process Issues 

I. eFiling Identification; Service List; Public Advisor 

 Three Comments have been filed in this docket by the Commission and have been 

labeled as “Public Comment.”  Two of these comments were mailed to the Commission by 

KAAL and one from Freeborn County.  eFiling is good, and identified eFiling is better! 

20177-133824-01  
PUBLIC  17-410  

 
WS PUC PUBLIC COMMENT  07/13/2017 

20177-133655-01  
PUBLIC  17-410  

 
WS PUC PUBLIC COMMENT  07/10/2017 

20176-132967-01  
PUBLIC  17-410  

 
WS PUC PUBLIC COMMENT  06/20/2017 

                                                 
17

 Public Health Impacts of Wind Turbines, online at https://legalectric.org/f/2009/06/mndepthealth-

windwhitepaper.pdf 
18

 Comments of Dorenne Hansen at 20177-133517-01; Michelle Severtson at 20177-133516-01; Holly and Chuck 

Clarke at 20177-133515-01;  Marcia and Gary Sola at 20177-133514-01; Sean Gaston at 20177-133511-03, and 

20177-133511-01; Kristi Rosenquist at 20177-133599-01. 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BBB81D302-343A-4516-AE54-4F6B7E921194%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BBC75E881-2C4A-4E46-8ED3-125BC3EF1671%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B5ADFA7DC-9793-4EEB-909A-45273AE3E9B9%7D
https://legalectric.org/f/2009/06/mndepthealth-windwhitepaper.pdf
https://legalectric.org/f/2009/06/mndepthealth-windwhitepaper.pdf
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BE93BC21D-EE19-419D-BE9F-254DBBDA2B34%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B3F8968EC-7FFB-49FA-8C78-ECD4A28AB55D%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B517894A5-9E51-4867-8E95-A7106D933150%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B2DAC8F8D-D610-4044-BD03-9DAB5FCBFEC2%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B03A5EECB-E954-4E77-BEB8-5AAA59839E97%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B9DC8D429-CD5C-4BE7-9024-59DED78B4722%7D
https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7B0C9B8189-2926-4F56-852F-96BCB59CA535%7D
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 When comments are filed without identification, the comments can become lost in the 

docket.
19

    

These comments are from arguably the two most affected parties, KAAL, a television 

station facing certain adverse impacts, and Freeborn County, the county hosting the Freeborn 

Wind Project.  When such important directly affected parties send comments, and the 

Commission files them, as it should, every effort should be made to assure that the parties 

comments are filed identifying the sender.   

To aid in Notice, all those commenting should be added to both the PUC’ Service List 

and to Commerce’s “Project List” so that notice may be easily sent and received. 

In addition, this is a situation where the Commission’s “Public Advisor” could, and 

should, contact the sender of Comments, send a “process flow sheet”
20

 and explain eFiling, 

including help through the registration for eFiling and the eFiling process and answer questions 

that may occur to those commenting. 

II. PPSA Not Generally Applicable to Wind Turbine Siting 

The Comment of Marie McNamara raises an interesting point.
21

  In its application, 

Freeborn Wind states that exclusion and avoidance criteria of the Power Plant Siting Act were 

considered and utilized in selecting the Project Area.  The specifics of this should be explained, 

because very little of the PPSA applies to the siting of wind projects.  The application is not 

complete until this information is provided. 

                                                 
19

 This was a serious recurring issue with Commerce’s treatment of EIS comments in the CapX 2020 transmission 

dockets.  See, e.g., PUC Dockets TL-08-1474; TL-09-1056; TL-09-1448. 
20

 The Commission’s Process Flow Chart needs updating because is missing some public participation aspects, such 

as Completeness Initial and Reply Comments, Intervention (it is also unclear on the chart that the Request for a 

Contested Case hearing must occur BEFORE the end of the Draft Permit comment period), that any person may file 

Exceptions to ALJ’s Report, and that filing a Motion for Reconsideration open to any affected party. 
21

 Comment of McNamara online at 20177-133600-01. Marie McNamara, Goodhue Wind Truth, has been 

participating for the last five years in the rulemaking updates to the PUC’s Ch. 7849 and 7850, Certificate of Need 

and Siting/Routing, respectively, in preparation for the PUC’s Ch. 7854 Wind Siting rulemaking. 

https://www.edockets.state.mn.us/EFiling/edockets/searchDocuments.do?method=eDocketsResult&userType=public#%7BF5AE1B2F-689F-4C48-B586-E43829FFDC64%7D
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CONCLUSION 

 The Association of Freeborn County Landowners asks that the Commission pay 

particular attention to the Comments of Commerce – EERA, KAAL, and to the comments of the 

many landowners raised in Initial Comments. 

 Most importantly,  the Association of Freeborn County Landowners requests that the 

Commission request in its Completeness Order that public comments be open during the Draft 

Permit comment period, and that Initial and Reply completeness comments that include  both 

material issues of fact and whether this application docket be referred to the Office of 

Administration Hearings be included as if filed during the comment period on the Draft Permit.  

Timing of these comments based on the Commission’s June request, and the Commission’s 

decision regarding referral and a Contested Case determination  is covered in the wind siting 

rules.  Timing and notice regarding opportunity for comment is a matter of due process.  

Landowners have not yet received notice regarding this project, and a decision should not be 

made regarding a contested case, prior to notice and an opportunity for the public to weigh in. 

        
July 13, 2017      ________________________________ 

       Carol A. Overland           MN  #254617 

 Attorney for Association of Freeborn    

 County Landowners 

         Legalectric – Overland Law Office 

       1110 West Avenue 

       Red Wing, MN  55066 

       (612) 227-8638    

overland@legalectric.org   
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