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STATEMENT OF THE ISSUES ON APPEAL 

as presented by COALITION FOR SENSIBLE SITING 

 

1. Did the Minnesota Public Utilities Commission err in granting a permit to 

construct and operate a Large Wind Energy Conversion System in 

Goodhue County with wind turbine setback requirements less stringent 

than those contained in a validly enacted Goodhue County ordinance on the 

subject without showing the deference to that ordinance required by   

Minn. Stat. §216F.081. 
 

Issue raised: The issue before the Commission is whether the Commission failed to 
show requisite deference when it failed to apply the Goodhue County Ordinance as 
required by Minn. Stat. §216F.081.  The Order misrepresents the issue as “whether 
applying the County’s standards to this Project is necessary and whether less stringent 
standards are sufficient to effectively address the concerns raised.”  CSS Add. 0003, 
Order, p. 7, August 23, 2011.  

 
Statement of Commission ruling: The Commission presumed that Minn. Stat. 

§216F.081 was applicable, but adopted the ALJ Report finding good cause not to 

apply the Goodhue County Ordinance regarding Setbacks from Property Lines; 

Setbacks from Neighboring Dwellings; Setbacks for Other Rights of Way; Setbacks 

for Public Conservation Lands; Setbacks for Wetlands; Setbacks for Other Structures; 

Discontinuation and Decommissioning; Stray Voltage Testing; Electromagnetic 

Interference. CSS1 Add. 0003, Order Granting Site Permit, p. 7, August 23, 2011, 
adopting ALJ Report; see GWT2 App. 001, GWT ALJ Report, “Good Cause” 
Findings 55; 102; 113; 118; 133; 144; 155; 176.   
 

How preserved for appeal: This issue of deference to the County Ordinance was 
raised by all parties before the ALJ and the Commission. CSS Add. 0003, Order, p. 3, 
August 23, 2011.  The Commission’s Order conflates the issue as “whether applying 
the County’s standards to this Project is necessary and whether less stringent 
standards are sufficient to effectively address the concerns raised.”  CSS Add. 0003, 
Order, p. 7, August 23, 2011.  
 
Apposite Authority: 

• Minn. Stat. §216F.081.  GWT Add. A, p. 1. 
• Clear Channel Outdoor Advertising, Inc. v. City of St. Paul, 675 N.W. 2d 343, 

348 (Minn. Ct. App. 2004).  

                                                 
1 CSS Add. and CSS App. reference the Coalition for Sensible Siting Addendum and/or Application, to avoid 
duplication of primary documents. 
2 GWT Add. and GWT App. reference Goodhue Wind Truth Addendum and/or Application, attached. 
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• Landfield v. Department of Public Safety, 449 N.W. 2d 738, 740 (Minn. Ct. 
App. 1990). 

• Mohler v. City of St. Louis Park, 643 N.W. 2d 623 (Minn. Ct. App. 2002). 
• State by Beaulieu v. RSJ, Inc., 552 N.W. 2d 695, 701 (Minn. 1996). 

 
2. Did the Minnesota Public Utilities Commission err in granting a permit to 

construct and operate a Large Wind Energy Conversion System in 

Goodhue County with wind turbine setback requirements less stringent 

than those contained in a validly enacted Goodhue County ordinance on the 

subject in the absence of “good cause” to overrule that ordinance pursuant 

to Minn. Stat. §216F.081. 

  
Issue raised: The issue before the Commission was whether there is good cause not 
to apply the Goodhue County Ordinance.  Minn. Stat. §216F.081.  

 
Statement of Commission ruling: The Commission adopted the ALJ Report finding 

good cause not to apply the Goodhue County Ordinance regarding Setbacks from 

Property Lines; Setbacks from Neighboring Dwellings; Setbacks for Other Rights of 

Way; Setbacks for Public Conservation Lands; Setbacks for Wetlands; Setbacks for 

Other Structures; Discontinuation and Decommissioning; Stray Voltage Testing; 

Electromagnetic Interference. CSS3 Add. 0003, Order Granting Site Permit, p. 7, 
August 23, 2011, adopting ALJ Report; see GWT4 App. 001, GWT ALJ Report, 
“Good Cause” Findings 55; 102; 113; 118; 133; 144; 155; 176. 
 

How preserved for appeal: This issue was raised by all parties in a contested case, 
where the referral charge was to build a factual record regarding good cause.  CSS 
Add. 0003, Order, p. 3, August 23, 2011.  Good cause is not defined in the statute and 
it is an issue of statutory interpretation.  This issue was raised in briefs and Motions 
for Reconsideration by parties. Record 764-797.   
 
Apposite Authority: 

• Minn. Stat. §216F.081.  GWT Add. A, p. 1. 
• Averbeck v. State, 791 N.W. 2d 559, 561 (Minn. Ct. App. 2010) 
• Reserve Mining Co. v. Herbst, 256 N.W. 2d 808, 825 (Minn. 1977). 
 
 
 
 
 

                                                 
3 CSS Add. and CSS App. reference the Coalition for Sensible Siting Addendum and/or Application, to avoid 
duplication of primary documents. 
4 GWT Add. and GWT App. reference Goodhue Wind Truth Addendum and/or Application, attached. 
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STATEMENT OF THE CASE 

 
This is an appeal of a Minnesota Public Utilities Commission action, a state 

agency action, that followed an OAH Public Hearing incorporating both Certificate of 

Need and Siting dockets (OAH  Docket 8-2500-21395-2), and a separate OAH contested 

case hearing (OAH  Docket 15-2500-19350-2) on narrowly specified issues, under the 

Minnesota Administrative Procedures Act, Minn. Stat. Ch. 14.  The statutes at issue are 

Minn. Stat. §216F.081, allowing more stringent county standards and the siting of wind 

projects under Minn. Stat. Ch. 216F. 

 This brief will address whether the Commission made an error of law in its failure 

to afford deference to the Goodhue County Article 18 Ordinance as required by Minn. 

Stat. 216F.081 which provides that a County Ordinance shall be applied absent good 

cause not to apply the Ordinance, and whether the Commission erred in adopting the ALJ 

Recommendation Findings that there was “good cause” not to apply the Goodhue County 

Wind Ordinance. Interpretation of Minn. Stat. §216F.081 is an issue of first impression.   

The Commission presumed that the statute did apply in its referral to OAH, but 

rather than defer to the County and apply its Ordinance, the Commission instead adopted 

the ALJ’s Findings which utilized “necessary” as a criteria throughout the 

Recommendation. This use of “necessary” does not equate to “good cause,” the standard 

required by Minn. Stat. §216F.081.  This is an error of law.  Where a determination of 

whether the Ordinance is “necessary” is used or relied on in the Commission’s Order as 

rationale for finding “good cause,” the Order is an error of law. 
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STATEMENT OF FACTS 

 
 AWA Goodhue initially filed this project siting application in October, 2008 

(Record 1-3), notified the Commission of its intent to file an Amended Application in 

December, 2008 (Record 4-5).  In July, 2009, based on a Minnesota Dept. of Health 

report, the Commission opened an Investigation “to determine if current permit 

conditions on setbacks remain appropriate and reasonable. PUC Notice of “Health 

Impacts of Wind Turbines” docket, GWT App. B 17.   AWA Goodhue then filed an 

Amended application in October, 2009.  Record 6-9. The Application was accepted by 

the Commission as complete in December, 2009.  Record 82.  In February, 2010, 

Goodhue Wind Truth filed its first Petition for Intervention and Contested Case (Record, 

90-91, 92), which was denied.  Record, 127.  Although the Contested Case was denied, 

the Commission did expand the proceeding and authorized the Siting Docket be 

incorporated into the Certificate of Need public hearing, and that public comments at the 

hearing regarding the siting docket be accepted for the record. Record, 127.  An 

exhaustive two day public hearing was held, with opportunities for limited questioning of 

witnesses, presentation of Goodhue Wind Truth’s witness Rick James, INCE, a wind 

turbine noise expert (Record 142, 144-149, 152), and extensive and exhaustive public 

comment.  Record 141, 143, 150-151, 153-249, see Exhibits Hearing Master List, Record 

250; Transcripts Record 273-276.  Goodhue Wind Truth’s witness Rick James, INCE 

also submitted additional testimony post-hearing.  Record 266-267, 269.   

The Commission Ordered a contested case on three narrow issues and referred the 

matter to the Office of Administrative Hearings.  Record 346.  The Commission, in its 
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referral, presumed that Minn. Stat. §216F.081 was applicable, and set forth the following 

issues for OAH: 

1. The ALJ assigned to this matter is requested to develop a record on every standard 

in Article 18 that is more stringent than what the Commission has heretofore applied 

to LWECS and make recommendations regarding each such standard whether the 

Commission should adopt it for Large Wind Energy Conversion Systems in Goodhue 

County. The Commission has identified two such standards in this Order (Section 4 

and Section 6) but is not by this Order restricting the ALJ from developing the record 

and making recommendations regarding additional standards in Article 18 that upon 

further examination meet the “more stringent” qualification. 

 

 2. The ALJ assigned to this matter is requested to allow the parties to develop a 

factual record on the question of “good cause” as that term appears in Minn. Stat. § 

216F.081 and to provide recommendations on whether, with respect to each standard 

in Article 18 identified in the course of her review as “more stringent” than what the 

Commission has heretofore applied to LWECS, there is “good cause” for the 

Commission to not apply the standard to siting LWECS in Goodhue County.  

 

3. As the ALJ addresses the issues identified in the previous two sections, the ALJ is 

requested to include (but not limited to, by this Order) whether there is sufficient 

evidence regarding health and safety to support a 10 rotor diameter set-back for non-

participating residents and the stray voltage requirements. 
 

Goodhue County, Belle Creek Township, City of Goodhue, City of Zumbrota, 

Coalition for Sensible Siting and Goodhue Wind Truth intervened.  Record 342, 349, 

358, 363, 367, 368.  After the contested case hearing (Transcripts, Record 692A-D), 

ALJ Sheehy issued a Recommendation to the PUC. Record 708; GWT App. A 1.  The 

PUC held oral arguments and deliberated on June 30, 2011, and issued the written 

decision on August 23, 2011, adopting the Recommendation of Judge Sheehy with 

minor modifications.  Record 760-761; CSS Add. p. 3.  All parties, plus 17 members 

of the public, filed Motions for Reconsideration, Rehearing and Reopening (Record 

764-790) which were all denied by the Commission..  Record 810-811.   
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The record in this docket is large, with many thousands of pages of public 

comments, and the contested case record has many more thousands of pages of 

transcripts and exhibits.  However, the facts that serve as the basis for this appeal are 

quite limited, and procedural, because this appeal turns on the Commission’s errors of 

law.  The facts at issue in this appeal are the facts found in four primary documents: 

• The Administrative Law Judge’s Report, adopted by the Commission with few 
exceptions.  GWT App. p. 1, ALJ Findings of Fact, Conclusions and 

Recommendation; CSS Add. 0003, Order Issuing Site Permit as Amended, 
August 23, 2011.   

 
• The Commission’s deliberation and decision in this case, and the Order.  Order 

Issuing Site Permit as Amended, August 23, 2011, CSS Add. 0003; June 30, 2011 
Deliberation and Decision, Record 807.  

 
• The Commission’s Order establishing standards for siting of wind projects 

under 25 MW.   PUC Order Establishing General Permit Standards for the 

Siting of Wind Generation Projects less than 25 MW, GWT App. p. 40. 
 

• The Commissions opening of a docket In the Matter of the Commission 

Investigation Into Large Wind Energy Conversion Systems Permit Conditions 

on Setbacks and the Minnesota Dept. of Health Environmental Health 
Division’s  White Paper on Public Health Impacts of Wind Turbines, GWT 
App. p. 69; see also Public Health Impact of Wind Turbines, Minnesota Dept. 
of Health, CSS App. 27. 

 
These documents, and the transcript of the Commission’s deliberation, supply the facts 

demonstrating the legal errors made by the Commission: that the Commission failed to 

defer to the County as required by Minn. Stat. §216F.081. Using the ALJ 

Recommendation, it based its Order on whether it deemed application of the Goodhue 

County ordinance was “necessary” rather than whether it had good cause not to apply it 

under Minn. Stat. §216F.081 (see e.g. Order Granting Site Permit, p. 8, Record 760-761, 
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CSS Add. 0003.).  The Commission relied on the ALJ Recommendation after deleting 

seven fundamental Findings of Fact upon which the Recommendation was based, deleted 

because the ALJ Recommendation went beyond the scope of the Commission’s referral 

which presumed that Minn. Stat. §216F.081 did apply. June 30, 2011 Commission Mtg. 

Tr., Vote to Strike FoF 40-46, p. 286, GWT Add. C, p. 5, Record 807.  The Commission 

also based its decision on a claim that it has standards for siting, when it has only 

established standards for projects less than 25MW, and has instead been permitting 

projects on an ad hoc basis.  GWT App. 1, Order, Standards for under 25 MW; see also 

June 30, 2011 Mtg, Record 807, Tr. at 244.5 

STANDARD OF REVIEW 

 
Any party aggrieved by a decision of the Minnesota Public Utilities Commission 

may appeal in accordance with chapter 14.  Minn. Stat. § 216B.52, subd. 1 (2004).  The 

appellate court may reverse or remand to the agency if the agency decision is arbitrary or 

capricious or affected by other error of law.  Minn. Stat. § 14.69(d),(f) (2004).   

The standard of review for this court of an agency decision is set forth in Minn.  
 
Stat. §14.69, which states: 

14.69 SCOPE OF JUDICIAL REVIEW. 

In a judicial review under sections 14.63 to 14.68, the court may affirm the decision of 
the agency or remand the case for further proceedings; or it may reverse or modify the 
decision if the substantial rights of the petitioners may have been prejudiced because the 
administrative finding, inferences, conclusion, or decisions are:  

(a) in violation of constitutional provisions; or 
                                                 
5
 Tr. p.244, l. 2-23, Chair Anderson: Well, we can already put in our own standard.   

O’Brien: Well, we have ad hoc – we have made a series of ad hoc decision, that would be the best way to describe it. 
See also discussion by Boyd regarding Commission’s failure to establish standards, Record 807, Tr. p. 233. 
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(b) in excess of the statutory authority or jurisdiction of the agency; or 
(c) made upon unlawful procedure; or 
(d) affected by other error of law; or 
(e) unsupported by substantial evidence in view of the entire record as    
     submitted; or 
(f) arbitrary or capricious. 
 

The agency’s decisions enjoy a presumption of correctness, and great deference by 

the court to the agency’s expertise.  Relators must prove error on the part of the 

Commission.  See Reserve Mining Co. v. Herbst, 256 N.W.2d 808, 824 (Minn. 1977); 

City of Moorhead v. Minnesota Pub. Utilities Comm’n, 343 N.W.2d 843, 846, 849 (Minn. 

1984), Markwardt v. State Water Resources Board, 254 N.W. 2d 371, 374 (Minn. 1977).  

A decision is not arbitrary and capricious if the agency, when presented with opposing 

points of view, reached a decision that rejects one point of view. CUB Foods, Inc. v. City 

of Minneapolis, 633 N.W.2d 557, 565 (Minn. App. 2001), rev den. (Minn. Nov. 3, 2001).  

An agency’s decision is arbitrary and capricious if it reflects the agency’s will, and 

not its judgment.   Blue Cross & Blue Shield, 624 N.W.2d 264, 278 (Minn. 2001).  

Questions of law are reviewed de novo.  Id.  “An agency’s decision is arbitrary and 

capricious if the agency … entirely failed to consider an important aspect of the 

problem… or if the decision is so implausible that it could not be ascribed to a difference 

in view or the result of agency expertise.”  White v. Minn. Dept. of Natural Resources, 

567 N.W. 2d 724 (Minn. Ct. App. 1997); see also Pope County Mothers v. Minn. 

Pollution Control Agency, 594 N.W. 2d 233, 236 (Minn. Ct. App. 1999) (citing Trout 

Unlimited, Inc. V. Minn. Dept. of Agric., 528 N.W. 2d 903, 907 (Minn. Ct. App. 1995). 

 



 

 - 9 - 

ARGUMENT 

I. SUMMARY OF ARGUMENT 

Goodhue Wind Truth supports the position of the Relator, Coalition For Sensible 

Siting, in its argument that the Commission failed to defer to the County as required by 

Minn. Stat. §216F.081, and failed to establish that there was “good cause” not to apply 

the Goodhue County Article 18 Wind Ordinance, as required by Minn. Stat. §216F.081. 

This is an issue of first impression.  Where the Commission is issuing a site permit, and a 

County has lawfully established an ordinance regarding siting of wind turbines, “good 

cause” is the standard proscribed in the statute to use determine whether to apply a 

county’s siting standards.  In this case, the Commission adopted the ALJ’s 

Recommendation which improperly utilized “necessary” as a criteria. This use of 

“necessary” does not equate to “good cause,” the standard required by Minn. Stat. 

§216F.081.  Where this improper “necessary” standard is relied on in the Commission’s 

Order as rationale for finding “good cause,” the Order is an error of law.   

II. DID THE MINNESOTA PUBLIC UTILITIES COMMISSION ERR IN 

GRANTING A PERMIT TO CONSTRUCT AND OPERATE A LARGE 

WIND ENERGY CONVERSION SYSTEM IN GOODHUE COUNTY 

WITH WIND TURBINE SETBACK REQUIREMENTS LESS 

STRINGENT THAN THOSE CONTAINED IN A VALIDLY ENACTED 

GOODHUE COUNTY ORDINANCE ON THE SUBJECT WITHOUT 

SHOWING THE DEFERENCE TO THAT ORDINANCE REQUIRED 

BY   MINN. STAT. §216F.081. 

 
The issue of whether the Commission failed to show requisite deference when it 

failed to apply the Goodhue County Ordinance as required by Minn. Stat. §216F.081 is an 

issue of first impression. The statute at issue clearly and unambiguously requires the 
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Commission defer to a county’s standards for siting wind turbines if the county has 

developed standards: 

216F.081 APPLICATION OF COUNTY STANDARDS. 

A county may adopt by ordinance standards for LWECS that are more stringent 
than standards in commission rules or in the commission's permit standards. The 
commission, in considering a permit application for LWECS in a county that has 
adopted more stringent standards, shall consider and apply those more stringent 
standards, unless the commission finds good cause not to apply the standards. 

The Goodhue County ordinance itself is unambiguous in its intent that it be applied 

under Minn. Stat. §216F.081: 

For LWECS, the county does not assume regulatory responsibility or permit 

authority under MS 216F.08, but any standards more stringent than those of the 

MPUC are to be considered and applied to LWECS per MS 216F.081. 

 

Section 1. Purpose, Article 18 Wind Energy Conversion System, Goodhue County 
Ordinance.  CSS App. 0009. 
 
The Public Utilities Commission agreed that the statute applied in this case and struggled 

with their approach.  June 30, 2011 Tr. at 228; 229; 236; 243; 256  Record 807.   The 

Commission also agreed that the ALJ Recommendation went beyond the scope of the 

Commission’s referral, which presumed that Minn. Stat. §216F.081 did apply.  June 30, 

2011 Commission Meeting Tr., Vote to strike FoF 40-46, p. 286, Record 807. 

 The ALJ instead found that the statute did not apply, concluding: 

Because Goodhue County has not assumed the responsibility to process 
applications and issue permits for LWECS of less than 25 megawatts, the 
commission is not obligated to consider or apply the more stringent standards 
established by the county ordinance. 

 
ALJ Recommendation, Record 708, p. 11; see also GWT Add. C, p. 5. 
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As pointed out by Belle Creek Township in its post-hearing Brief, there is no 

requirement in the statute that counties take on permitting of 5-25MW projects for Minn. 

Stat. §216F.081 to apply6.  The statute applies regardless.  Statutory interpretation is not to 

be a contorted dance to achieve an absurd result.  The plain meaning must be applied.  

State by Beaulieu v. RSJ, Inc., 552 N.W. 2d 695, 701 (Minn. 1996).   Not only is the 

statute unambiguous, the Goodhue County Ordinance is unambiguous in its statement that 

the standards in Article 18 are to be considered and applied by the PUC according to 

Minn. Stat. §216F.081.  The plain language preface of the ordinance is the basis for its 

interpretation.  See Mohler v. City of St. Louis Park, 643 N.W. 2d 623 (Minn. Ct. App. 

2002); also c.f. Clear Channel Outdoor Advertising, Inc. v. City of St. Paul, 675 N.W. 2d 

343, 348 (Minn. Ct. App. 2004).   

Where the legislature has established specific standards that it deems applicable to 

all jurisdictions, state law very firmly states that these are the standards to be followed. 

See e.g. Minn. Stat. 326B.121, Subd. 1; see also City of Minnetonka  v. Mark Z. Jones 

Assocs., Inc., 306 Minn. 217, 218-19, 236 N.W.2d 163, 165 (1975).  Sometimes the 

legislature goes further, enacting laws that order a county to adopt state standards, with 

penalties for those that do not.  See e.g. Shoreland Development Minn. Stat. §103F.201; 

see also Minn. Stat. 103F.215, Subd. 4.   In this case, the legislature enacted Minn. Stat. 

§216F.081, expressly giving counties authority to regulate wind turbines, and for that 

authority to be over-ridden only if there is good cause not to apply the ordinance – the 

Commission shall defer to the County absent good cause. 

                                                 
6 See Record 696, Brief – Post-Hearing memorandum of Intervenor Belle Creek Township. 
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The Commission’s deliberation included determination that the statute did apply 

and discussion of deference to the County Ordinance: 

So the ordinance is presumptively valid, I don't think we can simply disagree.  I 
think that we have to find good cause.  And I'm not convinced that the case has 
been made that we have good cause.  I know that wind development is important, 
but so is county perspective on this issue.  And we should not compel a county to 
accept our judgment for good cause merely because we disagree.  I think that that 
would send a -- that would create more controversy than it's worth.  And I think 
that we were reminded that the wind developers are looking at this issue, I suspect 
counties are looking as intensely as the wind developers with respect to what their 
role will be.  And I want to encourage that role and I want to defer [un]less -- 
something other than I disagree as provided for good cause. 
 

Commissioner O’Brien, Tr. p. 232, Record 807. 
 
 During the deliberation, there was consensus that the ALJ had gone beyond the 

Commission’s charge, noting that the statute clearly applied.  June 30, 2011 O’Brien, Tr. 

p. 228; 232; Reha p. 235.  Then, in a vote, all Commissioners agreed that the ALJ had 

exceeded the Commission’s referral charge and voted to reject Findings 40-46: 

Everyone has stated that… and I believe also that the Judge was not charged 
with deciding whether or not this statute applies, and I agree with that, which 
essentially would strike findings 40-46. 
 

June 30, 2011 Commission Meeting Tr., Wergin, p. 256; see also Reha Tr. p. 235; 

O’Brien Tr. p.269-270; Reha Tr. p.270, Commission vote to strike FoF 40-46, p. 286. 

 Despite this sound rejection of foundational findings, the Commission 

inexplicably did adopt the majority of the ALJ’s Recommendation.  Order Granting Site 

Permit, p. 20, CSS Add. 003. 

There was no deference to the County Ordinance in the ALJ’s Recommendation 

regarding Setbacks from Property Lines, nor was there in the Commission’s Order.  ALJ 
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Recommendation, Record 708, p. 13; Order Issuing Site Permit as Amended, Record 761.  

However, it is in this first declaration that there is good cause not to apply this provision of 

the County Ordinance that the ALJ began to repeat the Applicant’s “necessary” mantra: 

The Applicant argued that applying the County’s standard is not necessary to 

protect the wind access rights of non-participating property owners and that 

the Commission’s wind access buffer setback is effective in protecting those 

rights. 

 
Whether a standard is “necessary” for any reason is not the legal criteria – the legal 

standard is whether there is good cause not to apply the Ordinance.  The ALJ made this 

error of law repeatedly in her Recommendation, and the error is reflected in the 

Commission’s Order: 

The ALJ found that use of the County’s proxy is not necessary to protect 

the wind access rights of non-participating property owners and 

significantly reduces the availability of land for this Project. As a result, 

she concluded that there is good cause not to apply the County’s property 

line setback standard to this Project. 

 
Order Granting Site Permit, p. 8, Record 760-761, CSS Add. 0003.  This is also 

effectively a shift of the burden of proof away from the Applicants, and onto the county, to 

demonstrate that an ordinance is “necessary.” 

The Commission’s Order adopted this misstatement and burden shift, an error of 

law, when it concludes regarding the County property like setback:  

The Commission concurs with the ALJ that use of the County’s property line 

setback is not necessary to protect the rights of non-participating 

landowners and finds good cause not to apply this standard. Using actual 

wind data more effectively protects the wind access rights of non-

participating property owners and minimizes the effects of wind turbine-

induced turbulence downwind. The Commission will therefore require the 
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Applicant to apply its proposed wind access buffer setback, consistent with 

the Commission’s general permit standards. 

 

Order Granting Site Permit (emphasis added), p. 8, Record 760-761; CSS add. 0003. 

 The Commission again made this error of law in its decision regarding the 10 RD  
 
setback: 
 

A de facto “no exposure” standard is not necessary to protect the health, 
safety, and quality of life of Goodhue County residents. 

 
Order Granting Site Permit, p. 14, Record 760-761; CSS add. 0003. 
 
 “Necessary” and “good cause” are not the same thing.  Goodhue Wind Truth notes 

the Coalition for Sensible Siting’s apt analogy to the “strict scrutiny” standard, regarding 

classifications and restrictions as “narrowly tailored and reasonably necessary to further a 

compelling governmental interest.”  CSS Brief, p.  14.  CSS goes on to argue that “the 

strict scrutiny standard is designed to require an extremely high level of justification by 

the government for a law, and is reserved for cases where a law seeks to take away an 

individual’s core constitutional freedoms.”  Id.  This, on the other hand, is a situation 

where the ordinance is explicit in stating its intent for application, this is not a 

constitutional challenge to the county ordinance, nor is it a claim that the county 

ordinance impedes constitutional freedoms – it is about application of the law absent 

good cause not to apply the ordinance. 

 Use of “necessary” as a criteria is the improper measure, does not afford the 

County Ordinance the deference built in to the statute, and results in a shift in the burden 

of proof.  Use of “necessary” as the standard does not equate to “good cause,” the 

standard required by Minn. Stat. §216F.081.  The Commission failed to show deference 
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to the County Ordinance.  This is an error of law.  The AWA Goodhue Siting Permit 

must be remanded to the Commission. 

III. DID THE MINNESOTA PUBLIC UTILITIES COMMISSION ERR IN 

GRANTING A PERMIT TO CONSTRUCT AND OPERATE A LARGE 

WIND ENERGY CONVERSION SYSTEM IN GOODHUE COUNTY 

WITH WIND TURBINE SETBACK REQUIREMENTS LESS 

STRINGENT THAN THOSE CONTAINED IN A VALIDLY ENACTED 

GOODHUE COUNTY ORDINANCE ON THE SUBJECT IN THE 

ABSENCE OF “GOOD CAUSE” TO OVERRULE THAT ORDINANCE 

PURSUANT TO MINN. STAT. §216F.081. 

 
The issue of whether there is good cause not to apply the Goodhue County 

Ordinance under Minn. Stat. §216F.081 is an issue of first impression. The Commission 

adopted much of the ALJ’s Recommendation, which found there is good cause not to 

apply the Goodhue County Ordinance based on whether the county standard was 

“necessary,” and that is not the standard.  In each instance of using this misstatement of 

the issue presented, as “necessary” rather than “good cause,” it is used in the logical 

sequence to reach a conclusion that there is good cause not to enforce the Goodhue County 

Ordinance, and as such, each conclusion reached is flawed.  Each conclusion so reached is 

an error of law. 

In the Commission’s deliberation, and in its initial referral to OAH, the 

Commission presumed that the Goodhue County Ordinance did apply, and went to the 

next logical step, focusing on whether there is “good cause” not to apply the County 

Ordinance.  Order for Hearing, p. 2, Record 346; Commission Deliberations June 30, 

2011, Record 807, Tr. 231-293.   However, the Commission did not make an explicit 
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affirmative determination that there was good cause, instead it voted on a motion in the 

negative and later adopted the bulk of the ALJ Recommendation: 

I will move that good cause has not been found based on the prior reasons that I 
stated when I was talking earlier, to not accept the ALJ’s finding of good cause. 
 

Wergin, June 30, 2011 Commission Meeting, Record 807, Tr. at 287.  This vote failed, 

four to one.  There was no affirmative vote that they did find good cause, and there was no 

concensus on the definition of good cause, which ranged from whether the county 

standards would affect achieving renewable performance standards, whether it was 

unlawful or illegal, and noting that it should be more than “merely because we disagree,” 

“second guessing the county is not good cause,” that moving four turbines back from 

pipelines is not good cause, and whether the ordinance is within particular parameters. 7 

The ALJ did not define good cause, nor did the ALJ specifically explain the “good 

cause” found.  Without a logically connected explanation, and built upon the foundation of 

Findings 40-468 that Minn. Stat. §216F.081 was not applicable, the ALJ repeatedly 

declared that there was good cause not to apply the county ordinance regarding Setbacks 

from Property Lines,9 Setbacks from Neighboring Dwellings,10 Setbacks for Other Rights 

of Way,11 Setbacks for Public Conservation Lands,12 Setbacks for Wetlands,13 Setbacks for 

Other Structures,14 Discontinuation and Decommissioning,15 and Stray Voltage Testing.16  

                                                 
7 Record 807, Tr. at 231; 232; 232; 253;258; Id.. 
8 See GWT Add. C, p. 5. 
9 ALJ Recommendation, FOF 55, p. 13, Record 708. 
10 ALJ Recommendation, FOF 102, p. 25, Record 708. 
11 ALJ Recommendation, FOF 113, p. 26, Record 708. 
12 ALJ Recommendation, FOF 118, p. 27, Record 708. 
13 ALJ Recommendation, FOF 130, p. 30, Record 708. 
14 ALJ Recommendation, FOF 133, p. 30, Record 708. 
15 ALJ Recommendation, FOF 144, p. 32, Record 708. 
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Often, the ALJ reasoned that the Ordinance could be applied because it did not 

conflict with the Commission’s standards.  However, the Commission has only 

developed standards for wind projects under 25 MW as directed by statute.  App. A, p. 1.  

Larger projects have been sited on an ad hoc basis.  O’Brien, June 30, 2011 PUC Mtg., 

Tr. p.244,l.21-23; Boyd, Tr. p. 233 (on Commission failure to adopt standards).  In error, 

the Commission Order repeatedly relies on the “under 25 MW” standards as support that 

it has developed standards for Large Wind Electric Conversion Systems such as the 

AWA Goodhue Project.  In its Order, the Commission used this false statement regarding 

“general wind permit standards” as the foundational basis for each of its decisions 

regarding application of the County Ordinance: 

• The Commission’s general wind permit standards contain a wind access buffer 

setback from all boundaries of a developer’s site control area of 3 RD on the 

secondary wind axis and 5 RD on the predominant axis.
 17

 

 

• The ALJ evaluated the County’s property line setback, which uses a broadly 

defined proxy of two 100 degree arcs for determining the prevailing wind. She 

found this standard to be less precise than using actual wind data, which the 

Applicant relied on to incorporate a wind access buffer setback consistent with 

the Commission’s general wind permit standards.
18

 

 

• The Commission’s general wind permit standards require a setback of at least 

500 feet from all homes, and any additional distance necessary to meet the PCA 

noise standards.
19

 

                                                                                                                                                             
16 ALJ Recommendation, FOF 155, p. 34, Record 708. 
17 Order Issuing Site Permit, p. 7, fn. 14.  CSS Add. 003. 
18 Id, p. 8, citing ALJ Recommendation FoF 54, which states “To the extent that the ordinance is intended to protect 
the wind access rights of non-participating property owners, the manner in which prevailing wind is defined in the 
ordinance is both overly broad and less accurate than the definition used by the Commission. The ordinance uses a 
broadly defined proxy measurement rather than actual data to define prevailing wind direction, and it functions to 
greatly reduce the amount of land available for siting turbines.  There is no evidence in the record to suggest that a 
setback of this magnitude is necessary to protect wind access rights of non-participating property owners.”  This 
statement is utterly unsupported as there is no citation to any Commission definition, and there is no Commission 
definition! 
19 Id., p. 9, fn. 17. 
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• The Commission’s general wind permit standards prohibit wind turbines from 

being placed in wetlands but do not contain a setback for turbines from 

wetlands.
20

 

 

• The Commission’s general wind permit standards do not require stray voltage 

testing.
21

 

 

• The Commission will modify Finding 60 of the ALJ’s Report to read as follows: 

 

 The Commission’s general wind permit standards General Wind Permit 

Standards Order requiring that turbines must be set back at least 500 feet from 

all homes, plus whatever additional distance is necessary to meet state noise 

standards.
22

 

 

• Finding 60 of the ALJ’s Report is modified to read as follows: 

 

The Commission’s general wind permit standards General Wind Permit Standards 

Order requiring that turbines must be set back at least 500 feet from all homes, 

plus whatever additional distance is necessary to meet state noise standards.
23

 

 
Order Issuing Site Permit as Amended (strike outs present in Order), CSS Add. 0003. 

In 2009, the Commission opened a docket to consider the public health impacts of 

wind turbines, applicable to large wind energy conversion systems (over 25MW), but the 

Commission has not yet established any standards for wind projects of this size.  GWT 

Appendix B24, p. 30; see also June 30, 2011, Tr. at 233, Record 807 (Boyd addressing 

Commission’s failure to establish standards).  The Notice shows that the Commission’s 

                                                 
20 Id., p. 15, fn. 33. 
21 Order Issuing Site Permit, p. 16, fn. 36.  CSS Add. 003, Record 760. 
22 Id. CSS Add. 003, Record 760, p. 20, citing  FOF 60, which cites In the Matter of Establishment of General 
Permit Standards for the Siting of Wind Generation Projects Less than 25 Megawatts, Docket No. E, G-999/M-07-
1102, GWT App. 65. 
23 Id, CSS Add. 003, Record 760, p. 20, citing  FOF 60, which cites In the Matter of Establishment of General 
Permit Standards for the Siting of Wind Generation Projects Less than 25 Megawatts, Docket No. E, G-999/M-07-
1102. 
24 GWT App. B, p. 40, In the Matter of the Commission investigation into Large Wind Energy Conversion Systems 
Permit Conditions on Setbacks and the Minnesota Dept. of Health Environmental Health Division’s white Paper on 
Public Health Impacts of Wind Turbines. 
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siting permit conditions vary, and are regarded as “typical.”  Id.; see also June 30, 2011, p. 

244, l.19-23.  The former Commission Chair Boyd discussed failure to develop standards: 

The effort has been – much has been said about the fact that we have not adopted 

rules.  Well, here’s, in my view, why we haven’t moved forward with rules in this 

area. 

 

These issues are evolving. Secondly, when the proceedings are conflicted, as these 

are, it tends to be fact-intensive.  So the fact of evolution plus fact-intensivity 

suggests to me that we proceed cautiously and maintain flexibility and discretion.  

That’s why I haven’t been pushing hard to adopt rules because, you know, 

sometimes it makes sense to have 700 feet and sometimes it makes snese to have 

1,500 feet and I want to maintain as much discretion as I can, recognizing that the 

issue is evolving. 

 

And I think I wanted to make that statement on the record in case an appellate 

court were wondering why we weren’t adopting standards. 

 
Boyd, June 30, 2011, Record 807, Tr. at 233. 

Each of the statements in the Commission’s AWA Goodhue Order regarding a “General 

Wind Permit Standards Order” are false because there is no “General Wind Permit 

Standards Order” applicable to a LWECS.  To fail to apply the County Ordinance and to 

grant this permit and set permit conditions, including setbacks, decommissioning, stray 

voltage testing, using ad hoc standards, with no scientific basis, relying on an ALJ 

Recommendation that admittedly went beyond the scope of the Commission’s charge, 

and where the Commission removed fundamental Findings upon which that 

Recommendation relied, without an affirmative declaration of good cause, and without 

meeting any of the state examples of “good cause,” is an error of law.  The AWA 

Goodhue Siting Permit must be remanded to the Commission. 
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IV. CONCLUSION 

Amicus Curiae Goodhue Wind Truth respectfully requests remand of the AWA Goodhue  
 
Siting Permit to the Public Utilities Commission.   
 

        
February 29, 2012               _________________________________ 
       Carol A. Overland         #254617 
         OVERLAND LAW OFFICE 
       1110 West Avenue 
       Red Wing, MN  55066 
       (612) 227-8638 
       overland@legalectric.org 
 
       ATTORNEY FOR 

       GOODHUE WIND TRUTH 



No. A11-2229 

 

_____________________________________________________________________________ 
 

 

STATE OF MINNESOTA 

IN COURT OF APPEALS 

 
_____________________________________________________________________________________________ 

 
 

In the Matter of the Application of  

AWA Goodhue Wind, LLC for a Large Wind Energy  

Conversion System Site Permit for the 

78 MW Goodhue Wind Project in Goodhue County 
 

__________________________________________________________ 
 
 

ADDENDUM 

 

GOODHUE WIND TRUTH 

__________________________________________________________ 
 

 
 
Carol A. Overland     #254617 
Legalectric 
1110 West Avenue 
Red Wing, MN  55066 
(612) 227-8638 
 
ATTORNEY FOR INTERVENOR/ 

AMICUS GOODHUE WIND TRUTH 

 
 
Daniel S. Schleck         #260575 
Brian N. Niemczyk     # 386928 
Mansfield, Tanick & Cohen, P.A. 
1700 U.S. Bank Plaza South 
220 South Sixth Street 
Minneapolis, MN  555402-4511 
(612) 339-3161 
 
ATTORNEYS FOR APPELLANT 

COALITION FOR SENSIBLE SITING 

 
 

Anna Jenks    #0342737 
Assistant Attorney General 
445 Minnesota Street 
1100 Bremer Tower 
St. Paul, MN  55101 
(651) 297-5945 
 
ATTORNEY FOR RESPONDENT 

PUBLIC UTILITIES COMMISSION 

 

 

Todd Guerrero   #0238478 
Fredrickson & Byron, P.A. 
200 South Sixth Street, Suite 400 
Minneapolis, MN  55402-4511 
(612) 492-7370 
 
ATTORNEY FOR AWA GOODHUE 

WIND, LLC 

 

 
 

 



Non-Participating Parties 
 
 

               Attorney for Goodhue County: 

 

Steve Betcher, County Attorney 
Goodhue County Justice Center 
454 West 6th St. 
Red Wing, MN  55066  

 
 
  Attorney for Belle Creek Township:  

 
    Troy Gilchrist  
    Kennedy & Graven                                                       
   200 So. 6th St, Suite 470                                               
   Mpls, MN  55402-1425         
       
                  
  Attorneys for Minnesota Department of Commerce: 

 
Julia Anderson and Karen Hammel 
Asst. Attorneys General 
Bremer Tower, Suite 1400 
445 Minnesota Street 

 St. Paul, MN  55101-2131 
 
 
 
 



ADDENDUM TABLE OF CONTENTS 

 
 

 

Addendum A – Minn. Stat. §216F.081 ………………………………….…..1 
 
Addendum B – Minn. Stat. §216F.05 …………………………………...…. 3 
 
Addendum C – ALJ Recommendation (selected) FOF 40-46……………… 5 
                              Record 708 
 

 
 
 
 
Goodhue Wind Truth incorporates the Addendum of the Coalition of 
Sensible Siting as if fully related here (Minn. R. App. P. 128.02, Subd. 3): 
 
 
Order Denying Reconsideration. November 14, 2011 ……… CSS Add. 0001 
 
Order Issuing Site Permit as Amended, August 23, 2011 …... CSS Add. 0003 
 
Site Permit for a Large Wind Energy Conversion System  
In Goodhue County Issued to AWA Goodhue LLC 
PUC Dockt No. IP-6701/WS-08-1233 ……………………... CSS Add. 0026 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 



2011 Minnesota Statutes

216F.081 APPLICATION OF COUNTY STANDARDS.

A county may adopt by ordinance standards for LWECS that are more

stringent than standards in commission rules or in the commission's permit

standards. The commission, in considering a permit application for LWECS

in a county that has adopted more stringent standards, shall consider and

apply those more stringent standards, unless the commission finds good

cause not to apply the standards.

History: 2007 c 136 art 4 s 14

216F.081, 2011 Minnesota Statutes https://www.revisor.mn.gov/statutes/?id=216F.081
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2011 Minnesota Statutes

216F.05 RULES.

The commission shall adopt rules governing the consideration of an

application for a site permit for an LWECS that address the following:

(1) criteria that the commission shall use to designate LWECS sites,

which must include the impact of LWECS on humans and the environment;

(2) procedures that the commission will follow in acting on an

application for an LWECS;

(3) procedures for notification to the public of the application and for

the conduct of a public information meeting and a public hearing on the

proposed LWECS;

(4) requirements for environmental review of the LWECS;

(5) conditions in the site permit for turbine type and designs; site

layout and construction; and operation and maintenance of the LWECS,

including the requirement to restore, to the extent possible, the area

affected by construction of the LWECS to the natural conditions that

existed immediately before construction of the LWECS;

(6) revocation or suspension of a site permit when violations of the

permit or other requirements occur; and

(7) payment of fees for the necessary and reasonable costs of the

commission in acting on a permit application and carrying out the

requirements of this chapter.

History: 1995 c 203 s 5; 2005 c 97 art 3 s 19

216F.05, 2011 Minnesota Statutes https://www.revisor.mn.gov/statutes/?id=216F.05
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 

LeRoy Koppendrayer Chair 

David C. Boyd Commissioner 

Thomas Pugh Commissioner 

Phyllis A. Reha Commissioner 

In the Matter of Establishment of General ISSUE DATE: January 11, 2008 

Permit Standards for the Siting of Wind 

Generation Projects Less than 25 Megawatts DOCKET NO. E,G-999/M-07-l 102 

ORDER ESTABLISHING GENERAL WIND 

PERMIT STANDARDS 

LEGISLATIVE HISTORY 

In 1995, the Minnesota Legislature enacted the Minnesota Wind Siting Act1 which established 

jurisdictional thresholds and procedures to implement the state's authority to issue site, permits for 

large wind energy conversion systems (LWECS). Permanent rules to implement the Wind Siting 

Act were adopted by the Minnesota Environmental Quality Board (EQB) in February 2002? 

In 2005, the Legislature transferred the site permitting authority for LWECS (with a combined 

nameplate capacity of 5 megawatts or more), to the Minnesota Public Utilities Commission. Site 

permits for wind facilities with a combined nameplate capacity of less than 5 megawatts (small 

wind energy conversion systems, or SWECS) are permitted by local units of government. 

Amendments to the Wind Siting Act were enacted during the 2007 legislative session. The 

amendments: 

• establish definitions and procedures requiring the commissioner of the Department of 

Commerce to make LWECS project size determinations for permit applications 

submitted by counties, and set forth that an application to a county for a LWECS 

permit is not complete without a project size determination from the commissioner; 

• provide the option for counties to assume the responsibility for processing 

applications for permits required by the Wind Siting Act for LWECS facilities less 

than 25 MW in total nameplate capacity commencing January 15, 2008; 

1 Minnesota Statutes Chapter 216F. 

2 Minnesota Rules Chapter 7836. 
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provide that the Commission shall establish general permit standards by 

January 15, 2008; and 

allow the Commission and counties to grant variances to the general permit standards 

and allows counties to adopt ordinance standards more restrictive than the 

Commission's general permit standards. 

PROCEDURAL HISTORY 

At its August 23, 2007 meeting, the Commission requested that the Department of Commerce's 

Energy Facility Permitting staff consult with stakeholders and prepare for the Commission's 

consideration general permit standards and setback recommendations to satisfy the legislative 

mandate. 

On September 28,2007, the Energy Facility Permitting staff issued a notice of comment period to 

all Minnesota county planning and zoning administrators, to the Power Plant Siting Act general 

mailing list and to persons on recent wind project mailing lists. The Energy Facility Permitting 

staff also made presentations about this proceeding to pertinent associations in St. Cloud, Winona, 

Fergus Falls, and Pope County. 

The Commission received some 26 written comment letters during the comment period. 

Comments were submitted by: 

• Wadena County 

• Southwest Regional Development Commission 

• Lyon County Board of Commissioners 

• Dakota County 

• Lyon County Public Works 

• Minnesota Department of Natural Resources 

PPM Energy 

• The Minnesota Project 

• Community-based energy development (C-BED) project participants and supporters3 

On December 20, 2007, the Commission met to consider the matter. Michael Reese and 

Steve Wagner, representing Pope and Stevens County C-BED projects, appeared and made 

comments. 

3 Seventeen persons who identified themselves as participants and advocates for C-BED 

projects submitted an identical form letter regarding setback issues, the wind access buffer, 

elimination of wind right requirements for small acreages, and capping costs of required permit 

studies. 
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FINDINGS AND CONCLUSIONS 

I. The Comment Process 

Through written or oral comments, most stakeholders indicated general agreement that the state 

wind site permitting process, standards and setbacks provide public safety protections, protect the 

wind rights of landowners and require permittees to conduct due diligence to avoid unforeseen 

impacts, which has resulted in orderly wind development. 

Several of the comments recommended that the general wind permitting standards and setbacks 

should require that wind projects permitted by Minnesota counties be subject to the same level of 

pre-construction studies, due diligence, and wind access buffer setbacks as LWECS projects. 

Other comments focused on specific areas of concern and requested that the Commission modify 

certain existing LWECS permit setbacks or conditions for the general permit standard. 

Some persons making comments suggested changes to some of the Commission's established 

standards and setbacks, which will be discussed below. 

II. Commission Action 

After careful consideration, the Commission herein adopts the attached "General Wind Turbine 

Permit Setbacks and Standards for LWECS Facilities Permitted by Counties Pursuant to Minnesota 

Statute 216F.08." Exhibit A. These standards and setbacks maintain most of the Commission's 

established LWECS permit standards and setbacks which have been in effect for the last twelve 

years, with the relatively minor changes set forth below. 

A. Wetland Setbacks 

The Minnesota Department of Natural Resources (DNR) initially recommended that the 

Commission establish a 1000 foot turbine setback from all wetlands, streams, rivers and lakes 

listed in the state Public Waters Inventory and those listed on the National Wetlands Inventory.4 
The DNR submitted a letter on December 7 which supported deferring action on the wetland 

setback issue to provide time to further explore the issue. 

The DNR's proposal with respect to wetlands would encompass a large and significant change 

from the Commission's existing standards, which prohibit placement of wind turbines in wetlands, 

but require no setbacks from wetlands. Were the Commission to adopt this proposal, it would 

exclude significant amounts of land from future wind development. As the DNR has agreed to 

defer the issue pending further factual development, the Commission will retain its current practice 

of prohibiting placement of wind turbines in wetlands, but requiring no setback from them, as an 

interim standard. 

4 The DNR's proposed wetland setback would not apply to Minnesota Wetlands 

Conservation Act '"exempt" or "farmed" wetlands. 
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Having determined that the Commission cannot act on the DNR's recommendation unless and 

until there is further record development of this issue, the Commission will request the Energy 

Facility Permitting staff to investigate wetland setback issues with stakeholders and develop 

recommendations for future Commission consideration. 

B. Wind Access Buffer Setback 

Seventeen C-BED participants and advocates filed comments on setback issues.5 They asserted 

that the wind access buffer setback historically applied by the Commission6 to protect the wind 

rights of landowners adjacent to, but not participating in, the permitted project is overly 

conservative and does not economically or efficiently utilize state wind resources. The C-BED 

advocates requested a reduction of the wind access buffer to a distance of two rotor diameters on 

the cross wind axis and four rotor diameters on the predominant axis. 

The DNR requested that the Commission require the same three rotor diameter by five rotor 

diameter wind access buffer setback to publicly owned conservation lands, such as state wildlife 

management areas. 

Another commentor, PPM Energy, supported the current wind access buffer setbacks, considering 

the prevailing wind directions in Minnesota and the wake effects, or turbulence, between wind 

turbines. 

The Energy Facility Permitting staff informed the Commission that their own experience, as well 

as information from experts and practitioners in the field of wind turbine siting, has consistently 

affirmed that wind turbines be spaced at least four rotor diameters and up to twelve rotor diameters 

apart on the predominant wind axis to minimize the effects of wind turbine induced turbulence 

downwind. 

Therefore, the Commission will maintain its current setbacks of three rotor diameters on the 

secondary wind axis and five rotor diameters on the predominant axis. This buffer setback has 

been shown to protect wind rights and future development options of adjacent rights owners. At 

the request of the DNR, the Commission will also apply this same setback to public lands. 

5 The wind access buffer setback is an external setback from lands and wind rights 

outside of an applicant's site control, to protect the wind and property rights of persons outside 

the permitted project boundary and persons within the project boundary who are not participating 

in the project. 

6 The Commission has historically imposed a wind access buffer of three rotor diameters 

on the crosswind or secondary axis (typically east-west) and five rotor diameters on the 

predominant or downwind axis (typically north-south). 
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1. Setbacks from Small Parcels 

C-BED participants requested that the Commission eliminate the wind access buffer setback from 

non-participating property owners with land parcels less than fifteen acres in size. 

The Commission declines to do so. Historically, the wind projects for which Commission review 

and permits have been granted have been composed of dozens of individual parcels of land and 

wind rights, totaling thousands of acres of land for each LWECS project. For these many years, 

permittees have been able to develop projects while applying the wind access setbacks from small, 

non-participating landowners. After consideration, the Commission finds no rationale in statute or 

rule to treat one person's wind rights differently from another's. 

2. Internal Turbine Spacing 

C-BED advocates also requested that the Commission not regulate turbine spacing within an 

LWECS facility, nor require wake analyses prior to construction, claiming that these provide only 

a snapshot of expected performance at a facility. 

The Commission declines to implement this request. The purpose of the internal turbine spacing 

setback and requirement that wake loss studies be submitted is to ensure that LWECS projects 

permitted by the Commission are designed and sited in a manner that ensures efficient use of the 

wind resources, long term energy production, and reliability.7 

Maintaining the Commission's three rotor by five rotor dimension internal turbine spacing setback 

and requirement to submit wind wake loss studies is a reasonable means by which to accomplish 

these goals. 

3. Setbacks from Roads and Recreational Trails 

The DNR and Dakota County suggested increasing setbacks from public road rights-of-way to. 

total turbine height; the DNR proposed applying the same setback from state trails and other 

recreational trails.8 

As amended, Minn. Stat. § 216F.081 allows counties to adopt more restrictive public road setback 

ordinances than the Commission's general permit standards. The amended statute also directs the 

Commission to take those more restrictive standards into consideration when permitting LWECS 

7 See Minn. Stat. § 216F.03 and Minn. Rules Part 7836.0200. 

8 Dakota County also proposed establishing new, unspecified 

setbacks where high volume roads are present or to accommodate planned transportation 

expansion projects. The Commission's general permit standards ensure that LWECS are sited in 

a manner which will not interfere with future urban developments, including taking into 

consideration local comprehensive plans when reviewing LWECS site permits. 
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within such counties. Finally, the Commission or a county may require larger road setbacks on a 

case-by-case basis in situations where a greater setback is justified. 

Here, maintaining the existing minimum 250 foot turbine setback from the edge of public road 

rights-of-ways continues to be reasonable. The purpose of the setback is to prevent ice from 

shedding off wind turbines onto public roads. No reports of ice shed from turbines being deposited 

onto public roads has come to the attention of state regulators, despite inquiries made to wind 

developers, maintenance technicians, and local government officials about the subject. 

The Commission will therefore adopt a case-by-case approach to handling issues of this type 

where necessary and in the public interest. The Commission will adopt this same case-by-case 

approach to address setbacks from high volume roads that may be widened in future transportation 

expansion projects. 

The Commission also concludes that setbacks should be developed and applied to state trails on a 

case-by-case basis. State trails, which are generally multi-use recreational trails, traverse a wide 

variety of terrains and landscapes across the state. Setbacks are primarily to enhance the aesthetic 

enjoyment of the trail user; however, the needs and desires of the owner of the property through 

which the trail runs must also be considered. 

A case-by-case analysis is best suited in recognition of many types of permanent and temporary 

recreational trails situated across the state. 

C. Miscellaneous Issues 

Finally, comments and recommendations were offered on a variety of matters as set forth below. 

After review, the Commission finds that no changes to the Wind Siting Rules or General Permit 

Standards are necessary to address these issues. 

Comments and recommendations were made concerning decommissioning and facility retrofit, urging 

review of permits if a permittee seeks to retrofit or otherwise modify the permitted facility. The Wind 

Siting Rules and Commission-issued LWECS permits have always required decommissioning plans 

nearly identical to the language recommended by the commentor. The Commission or counties have 

the ability to reassess and/or amend requirements for decommissioning plans as needed throughout 

the life of the LWECS facility permitted. Also, a facility retrofit or expansion would require 

Commission siting process review and site permit action, in accordance with Minn. Rules, 

Chapter 7836. These comments support the need to retain such requirements in the general wind 

permit standards. 

The Southwest Regional Development Council offered comments on transportation issues related to 

transporting wind project equipment to the site, bridge and weight restrictions, local road permits 

required and construction related road damages. Issues such as these will continue to be handled by 

the governmental bodies controlling each road right-of-way, as set forth in Commission wind permit 

conditions. These comments support the need to retain such requirements in the general wind 

permit standards. 
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The Southwest Regional Development Council requested clarification on determination of project 

size. Minn. Stat. § 216F.011 provides a process and standards for the Commission and the 

Department of Commerce to use in making LWECS size determinations. Training materials and 

sessions will also be provided by the Department of Commerce Energy Facility Permitting staff. 

Finally, the C-BED participants requested that permit costs for the site permit and any additional 

studies be capped at $1000.00. Costs associated with site permit processing by the Commission are 

governed by Minn. Rule, part 7836.1500, which establishes that permit applicants shall pay the 

actual costs in processing an application. 

ORDER 

1. The Commission herein adopts the Large Wind Energy Conversion System General Wind 

Turbine Permit Setbacks and Standards proposed by the Department of Commerce Energy 

Facility Permitting staff, attached as Exhibit A. The general permit standards shall apply to 

large wind energy conversion system site permits issued by counties pursuant to Minn. Stat. 

216F.08 and to permits issued by the Commission for LWECS with a combined nameplate 

capacity of less than 25,000 watts. 

2. The Commission requests that the Department of Commerce Energy Facility Permitting staff 

further investigate wetland setback issues with stakeholders and develop recommendations 

for Commission consideration. 

3. This Order shall become effective immediately. 

BY ORDER OF THE COMMISSION 

Burl W. Haar 

Executive Secretary 

(SEAL) 

This document can be made available in alternative formats (i.e. large print or audio tape) by calling 

651.201.2202 (voice). Persons with hearing or speech disabilities may call us through Minnesota 

Relay at 1.800.627.3529 or by dialing 711. 

7 
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Exhibit A 

Minnesota Public Utilities Commission 

General Wind Turbine Permit Setbacks and Standards for Large Wind Energy 

Conversion System (LWECS^ Permitted Pursuant to Minnesota Statute 216F.08 

esource 

!ategorv 

eneral Permit Setback linimum Setback 

iVind Access Buffer (setback 

rom lands and/or wind rights 

lot under permittee's control) 

Vind turbine towers shall not be placed less than 5 rotor 

[iameters (RD) from all boundaries of developer's site 

ontrol area (wind and land rights) on the predominant 

vind axis (typically north-south axis) and 3 rotor 

liameters (RD) on the secondary wind axis (typically 

tast-west axis), without the approval of the permitting 

luthority. This setback applies to all parcels for which 

he permittee does not control land and wind rights, 

ncluding all public lands 

RD (760 - 985 ft) on east-west 

xisand5RD(1280-1640ft) 

m north-south using turbines 

vith 78-100 meter rotor 

iameters. 

nternal Turbine Spacing ITie turbine towers shall be spaced no closer than 3 

otor diameters (RD) for crosswind spacing (distance 

>etween towers) and 5 RD downwind spacing (distance 

jetween strings of towers). If required during final 

nicro siting of the turbine towers to account for 

opographic conditions, up to 20 percent of the towers 

nay be sited closer than the above spacing but the 

jermittee shall minimize the need to site the turbine 

owers closer. 

rotor diameters downwind 

pacing 

rotor diameters apart for 

rosswind spacing 

Soise Standard 3roject must meet Minnesota Noise Standards, 

Minnesota Rules Chapter 7030, at all residential 

eceivers (homes). Residential noise standard NAC 1, 

.50 50 dBA during overnight hours. Setback distance 

jalculated based on site layout and turbine for each 

■esidential receiver. 

ypically750-1500ftis 

equired to meet noise standards 

iepending on turbine model, 

ayout, site specific conditions. 

3omes least 500 ft and sufficient distance to meet state noise 

tandarcL 

00 feet + distance required to 

neet state noise standard. 

ublic Roads and Recreational 

Trails 

The turbine towers shall be placed no closer than 250 

feet from the edge of public road rights-of-way. 

setbacks from state trails and other recreational trails 

>hall be considered on a case-bv-case basis. 

Minimum 250 ft 

Meteorological Towers Meteorological towers shall be placed no closer than 

250 foot from the edge of road rights-of-way and from 

he boundaries of developer's site control (wind and 

land rights). Setbacks from state trails and other 

ecreational trails shall be considered on a case-by-case 

Minimum 250 ft 

)asis. 

Wetlands ^o turbines, towers or associated facilities shall be 

located in public waters wetlands. However, electric 

:ollector and feeder lines may cross or be placed in 

Dublic waters or public water wetlands subject to DNR, 

FWS and/or USACOE permits. 

setback required pending 

iirther PUC action. 
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Additional General Permit Standards 

Pre-Application Project Size Determination. 

Pursuant to Minnesota Statute 216F.011, applications to a county for a LWECS permit are not 

complete without a project size determination provided by the Commissioner of the Minnesota 

Department of Commerce. Requests for size determination shall be submitted on forms provided by 

the Department of Commerce. Upon written request of a project developer and receipt of any 

supplemental information requested by the commissioner, the commissioner of commerce shall 

provide a written size determination within 30 days. In the case of a dispute, the chair of the Public 

Utilities Commission shall make the final size determination. 

Pursuant to Minnesota Statute 216F.011, the total size of a combination of wind energy conversion 

systems for the purpose of determining what jurisdiction has siting authority must be determined 

according to the criteria below: 

The nameplate capacity of one wind energy conversion system must be combined with the 

nameplate capacity of any other wind energy conversion system that: 

(1) is located within five miles of the wind energy conversion system; 

(2) is constructed within the same 12-month period as the wind energy conversion 

system; and 

(3) exhibits characteristics of being a single development, including, but not limited 

to, ownership structure, an umbrella sales arrangement, shared interconnection, 

revenue sharing arrangements, and common debt or equity financing. 
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Wind Turbines Design Standards. All turbines shall be commercially available, utility scale, not 

prototype turbines. Turbines shall be installed on tubular, monopole design towers, and have a 

uniform white/off white color. All turbine towers shall be marked with a visible identification 

number. 

Underground and Overhead Electric Collection and Feeder Lines. The permittee shall place 

electrical lines, known as collectors, communication cables, and associated electrical equipment 

such as junction boxes underground when located on private property. Collectors and cables shall 

also be placed within or adjacent to the land necessary for turbine access roads unless otherwise 

negotiated with the affected landowner. This paragraph does not apply to feeder lines. 

The permittee shall place overhead or underground 34.5 kV electric lines, known as feeders within 

public rights-of-way or on private land immediately adjacent to public rights-of-way if a public 

right-of-way exists, except as necessary to avoid or minimize human, agricultural, or environmental 

impacts. Feeder lines may be placed on public rights-of-way only if approval or the required 

permits have been obtained from the governmental unit responsible for the affected right-of-way. In 

all cases, the permittee shall avoid placement of feeder lines in locations that may interfere with 

agricultural operations. Not withstanding any of the requirements to conduct surveys before any 

construction can commence, the permittee may begin immediately upon issuance of a LWECS site 

permit to construct the 34.5 kV feeder lines that will be required as part of the project. 

Any guy wires on the structures for feeder lines shall be marked with safety shields. 

Topsoil and Compaction. The permittee must protect and segregate topsoil from subsoil on all 

lands unless otherwise negotiated with affected landowner. Must minimize soil compaction of all 

lands during all phases and confine soil compaction to as small area as possible. 

Fences. The permittee shall promptly repair or replace all fences and gates removed or damaged 

during project life and provide continuity of electric fence circuits. 

Drainage Tile. The permittee shall take into account, avoid, promptly repair or replace all drainage 

tiles broken or damaged during all phases of project life unless otherwise negotiated with affected 

landowner. 

Equipment Storage. The permittee shall negotiate with landowners to locate sites for temporary 

equipment staging areas. 

Public Roads. The permittee shall identify all state, county or township roads that will be used for 

the LWECS Project and shall notify the permitting authority (PUC or county) and the state, county 

or township governing body having jurisdiction over the roads to determine if the governmental 

10 
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body needs to inspect the roads or issue any road permits prior to use of these roads. Where 

practical, existing roadways shall be used for all activities associated with the LWECS. Where 

practical, all-weather roads shall be used to deliver cement, turbines, towers, assembled nacelles and 

all other heavy components to and from the turbine sites. 

Prior to construction, the permittee shall make satisfactory arrangements (including obtaining 

permits) for road use, access road intersections, maintenance and repair of damages with 

governmental jurisdiction with authority over each road. The permittee shall notify the permitting 

authority (PUC or county) of such arrangements upon request. 

Turbine Access Roads. The permittee shall construct the smallest number of turbine access roads 

it can. Access roads shall be low profile roads so that farming equipment can cross them and shall 

be covered with Class 5 gravel or similar material. When access roads are constructed across 

streams and drainage ways, the access roads shall be designed in a manner so runoff from the upper 

portions of the watershed can readily flow to the lower portion of the watershed. 

Private Roads. The permittee shall promptly repair private roads, driveways or lanes damaged 

unless otherwise negotiated with landowner. 

Soil Erosion and Sediment Control. Prior to commencing construction, the Permittee shall submit 

its National Pollution Discharge Elimination System (NPDES) construction permit issued by the 

Minnesota Pollution Control Agency (MPCA) to the permitting authority (PUC or county). 

Cleanup. The permittee shall remove all waste and scrap that is the product of construction, 

operation, restoration and maintenance from the site and properly dispose of it upon completion of 

each task. Personal litter, bottles, and paper deposited by site personnel shall be removed on a daily 

basis. 

Tree Removal. The permittee shall minimize the removal of trees and shall not remove groves of 

trees or shelter belts without the approval of the affected landowner. 

Site Restoration. The permittee shall, as soon as practical following construction of each turbine, 

considering the weather and preferences of the landowner, restore the area affected by any LWECS 

activities to the condition that existed immediately before construction began, to the extent possible. 

The time period may be no longer than eight months after completion of construction of the turbine, 

unless otherwise negotiated with the landowner. Restoration shall be compatible with the safe 

operation, maintenance, and inspection of the LWECS. 

11 
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Hazardous Waste. The permittee shall be responsible for compliance will all laws applicable to 

the generation, storage, transportation, clean up and disposal of hazardous wastes generated during 

any phase of the project's life. 

Application of Herbicides. Restrict use to those herbicides and methods approved by the 

Minnesota Department of Agriculture. The permittee must contact landowner prior to application. 

Public Safety. The permittee shall provide educational materials to landowners within the site 

boundaries and, upon request, to interested persons, about the Project and any restrictions or dangers 

associated with the LWECS Project. The permittee shall also provide any necessary safety 

measures, such as warning signs and gates for traffic control or to restrict public access to turbine 

access roads, substations and wind turbines. 

Fire Protection. Prior to construction, the permittee shall prepare a fire protection and medical 

emergency plan in consultation with the fire department having jurisdiction over the area prior to 

LWECS construction. The permittee shall register the LWECS in the local government's 

emergency 911 system. 

Native Prairie. Native prairie plan must be submitted if native prairie is present and will be 

impacted by the project. The permittee shall, with the advice of the DNR and any others selected by 

the permittee, prepare a prairie protection and management plan and submit it to the county and 

DNR Commissioner 60 days prior to the start of construction. The plan shall address steps to be 

taken to identify native prairie within the Project area, measures to avoid impacts to native prairie, 

and measures to mitigate for impacts if unavoidable. Wind turbines and all associated facilities, 

including foundations, access roads, underground cable and transformers, shall not be placed in 

native prairie unless addressed in the prairie protection and management plan. Unavoidable impacts 

to native prairie shall be mitigated by restoration or management of other native prairie areas that 

are in degraded condition, or by conveyance of conservation easements, or by other means agreed to 

by the permittee, DNR and PUC or county. 

Electromagnetic Interference. Prior to beginning construction, the permittee shall submit a plan 

for conducting an assessment of television signal reception and microwave signal patterns in the 

Project area prior to commencement of construction of the Project. The assessment shall be 

designed to provide data that can be used in the future to determine whether the turbines and 

associated facilities are the cause of disruption or interference of television reception or microwave 

patterns in the event residents should complain about such disruption or interference after the 

turbines are placed in operation. The assessment shall be completed prior to operation of the 

turbines. The permittee shall be responsible for alleviating any disruption or interference of these 

services caused by the turbines or any associated facilities. 

12 

APPENDIX - Amicus Goodhue Wind Truth Page 52



The permittee shall not operate the LWECS and associated facilities so as to cause microwave, 

television, radio, telecommunications or navigation interference contrary to Federal 

Communications Commission (FCC) regulations or other law. In the event the LWECS and its 

associated facilities or its operations cause such interference, the permittee shall take timely 

measures necessary to correct the problem. 

Turbine Lighting. Towers shall be marked as required by the Federal Aviation Administration 

(FAA). There shall be no lights on the towers other than what is required by the FAA. 

Pre-Construction Biological Preservation Survey: The permittee, in consultation with DNR and 

other interested parties, shall request a DNR Natural Fleritage Information Service Database search 

for the project site, conduct a pre-construction inventory of existing wildlife management areas, 

scientific and natural areas, recreation areas, native prairies and forests, wetlands, and any other 

biologically sensitive areas within the site and assess the presence of state- or federally-listed or 

threatened species. The results of the survey shall be submitted to the permitting authority (PUC or 

county) and DNR prior to the commencement of construction. 

Archeological Resource Survey and Consultation: The permitee shall work with the State 

Historic Preservation Office (SHPO) at the Minnesota Historical Society and the State 

Archaeologist as early as possible in the planning process to determine whether an archaeological 

survey is recommended for any part of the proposed Project. The permitee will contract with a 

qualified archaeologist to complete such surveys, and will submit the results to the permitting 

authority (PUC or county), the SHPO and the State Archaeologist. The SHPO and the State 

Archaeologist will make recommendations for the treatment of any significant archaeological sites 

which are identified. Any issues in the implementation of these recommendations will be resolved 

by permitting authority (PUC or county) in consultation with SHPO and the State Archaeologist. In 

addition, the permitee shall mark and preserve any previously unrecorded archaeological sites that 

are found during construction and shall promptly notify the SHPO, the State Archaeologist, and the 

permitting authority (PUC or county) of such discovery. The permittee shall not excavate at such 

locations until so authorized by the permitting authority (PUC or county) in consultation with the 

SHPO and the State Archaeologist. 

If human remains are encountered during construction, the permitee shall immediately halt 

construction at that location and promptly notify local law enforcement authorities and the State 

Archaeologist. Construction at the human remains location shall not proceed until authorized by 

local law enforcement authorities or the State Archaeologist. 

If any federal funding, permit or license is involved or required, the permittee shall notify the MHS 

as soon as possible in the planning process to coordinate section 106 (36 C.F.R 800) review. 
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Prior to construction, construction workers shall be trained about the need to avoid cultural 

properties, how to identify cultural properties, and procedures to follow if undocumented cultural 

properties, including gravesites, are found during construction. If any archaeological sites are found 

during construction, the permittee shall immediately stop work at the site and shall mark and 

preserve the site and notify the permitting authority (PUC or county) and the MHS about the 

discovery. The permitting authority (PUC or county) and the MHS shall have three working days 

from the time the agency is notified to conduct an inspection of the site if either agency shall choose 

to do so. On the fourth day after notification, the permittee may begin work on the site unless the 

MHS has directed that work shall cease. In such event, work shall not continue until the MHS 

determines that construction can proceed. 

Project Energy Production: The permittee shall, by July 15 of each year, report to the PUC on the 

monthly energy production of the Project and the average monthly wind speed collected at one 

permanent meteorological tower selected by the PUC during the preceding year or partial year of 

operation. 

Site Plan: Prior to commencing construction, the permittee shall submit to the permitting authority 

(PUC or county) a site plan for all turbines, roads, electrical equipment, collector and feeder lines 

and other associated facilities to be constructed and engineering drawings for site preparation, 

construction of the facilities, and a plan for restoration of the site due to construction. The permittee 

may submit a site plan and engineering drawings for only a portion of the LWECS if the permittee is 

prepared to commence construction on certain parts of the Project before completing the site plan 

and engineering drawings for other parts of the LWECS. The permittee shall have the right to move 

or relocate turbine sites due to the discovery of environmental conditions during construction, not 

previously identified, which by law or pursuant to this Permit would prevent such use. The 

permittee shall notify the permitting authority (PUC or county) of any turbines that are to be 

relocated before the turbine is constructed on the new site. 

Pre-construction Meeting: Prior to the start of any construction, the permittee shall conduct a 

preconstruction meeting with the person designated by the permitting authority (PUC or county) to 

coordinate field monitoring of construction activities. 

Extraordinary Events: Within 24 hours of an occurrence, the permittee shall notify the permitting 

authority (PUC or county) of any extraordinary event. Extraordinary events include but shall not be 

limited to: fires, tower collapse, thrown blade, collector or feeder line failure, injured LWECS 

worker or private person, kills of migratory, threatened or endangered species, or discovery of a 

large number of dead birds or bats of any variety on site. In the event of extraordinary avian 

mortality the DNR shall also be notified within 24 hours. The permittee shall, within 30 days of the 

occurrence, submit a report to the permitting authority (PUC or county) describing the cause of the 

occurrence and the steps taken to avoid future occurrences. 
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Complaints: Prior to the start of construction, the permittee shall submit to the permitting authority 

(PUC or county) the company's procedures to be used to receive and respond to complaints. The 

permittee shall report to the permitting authority (PUC or county) all complaints received 

concerning any part of the LWECS in accordance with the procedures provided in permit. 

As-Built Plans and Specifications: Within 60 days after completion of construction, the permittee 

shall submit to the county and PUC a copy of the as-built plans and specifications. The permittee 

must also submit this data in a geographic information system (GIS) format for use in a statewide 

wind turbine database. 

Decommissioning Plan. As part of its permit application, the permittee must submit a 

decommissioning plan describing the manner the permittee plans on meeting requirements of 

Minnesota Rule 7836.0500, subpart 13. 

Special Conditions: Pursuant to Minnesota Statute 216F.04 and Minnesota Rule 7836.1000, the 

permitting authority (PUC or county) may adopt special permit conditions to LWECS site permits to 

address specific issues on a case-by-case basis. 
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Appendix C 
 
 
 
In the Matter of the Commission Investigation 
Into Large Wind Energy Conversion Systems                              PUC Docket E-999/CI-09-845 
Permit Conditions on Setbacks and the  
Minnesota Department of Health   
Environmental Health Division’s White Paper  
on Public Health Impacts of Wind Turbines    
 
  
 

NOTICE OF COMMENT PERIOD 
 
“The Commission is gathering information to determine if current permit conditions on setbacks 
remain appropriate and reasonable” 
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DATE: 

TO: 

FROM: 

DOCKET: 

SUBJECT: 

RE: 

State of Minnesota Public Utilities Commission 

July 21, 2009 

Interested Persons 

Burl Haar 

Executive Secretary 

E-999/CI-09-845 

In the Matter of the Commission Investigation into Large Wind Energy Conversion 

Systems Permit Conditions on Setbacks and the Minnesota Department of Health 

Environmental Health Division's White Paper on Public Health Impacts of Wind Turbines 

Notice of Comment Period 

On May 22, 2009 the Minnesota Department of Health (MDH) Environmental Health Division issued the 

white paper Public Health Impacts of Wind Turbines. The white paper was prepared by the MDH in 

response to the Department of Commerce Office of Energy Security (OES) request to evaluate possible 

health effects associated with low frequency vibrations and sound, and shadow flicker arising from large 

wind energy conversion systems (LWECS). A link to the MDH's white paper can be found under 'Recent 

Documents and Resources' on the Commission's Energy Facilities Permitting webpage: 

www.enerRvfacilities.puc.state.mn.us. 

Please take note that the Commission is soliciting comments from interested stakeholders on the 

existing permit conditions used for permitting LWECS and the MDH white paper, Public Health Impacts 

of Wind Turbines. The Commission is gathering information to determine if current permit conditions 

on setbacks remain appropriate and reasonable. Initial comments will be accepted on or before 

September 16, 2009 at 4:30 p.m., reply comments will be accepted on or before October 14, 2009 at 

4:30 p.m.. Comments should be filed using the Commission's eDockets system at www.puc.state.mn.us. 

The current permit conditions typically used in LWECS site permits issued by the Commission are 

provided with this notice for reference. Questions regarding this matter can be addressed to Tricia 

DeBleeckere at tricia.debleeckere@state.mn.us, (651) 201-2254 or to Bret Eknes at 

bret.eknes@state.mn.us, (651) 201-2236. 

This document can be made available in alternative formats (i.e. large print or audio tape) by calling 

(651) 201-2202 (voice). Citizens with hearing or speech disabilities may call us through Minnesota Relay 

at (800) 627-3529 or by dialing 711. 

www.puc.statc.mn.us 

PHONE (651) 296-7124 • FAX (651) 297-7073 • TDD (651) 297-1200 • 121 7th Pl.ACE EAST - SLTTE 350 ■ S.-MNT PAUL, MINNESOTA 5510:1-2147 
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Typical Wind Turbine Permit Setback Conditions for 

Large Wind Energy Conversion Systems in Minnesota 
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