
     

December 30, 2010  
 
Judge Kathleen Sheehy 
Minnesota Office of Administrative Hearings 
P.O. Box 64620 
600 North Robert Street 
St. Paul, Minnesota 55164-0620 
 
 Re: In the Matter of the Applications of AWA Goodhue, LLC for a Certificate of  
  Need and Site Permit for a 78 MW Large Wind Energy Conversion System  
  in Goodhue County, Minnesota 
  MPUC Docket Nos. IP6701/CN-09-1186 and WS-08-1233 
  OAH Docket No. 3-2500-21662-2 
 
Dear Judge Sheehy: 
 
 Enclosed for filing in the above referenced dockets, please find Applicant’s Notice of 
Motion and Motion for Summary Disposition, and Memorandum in Support of Motion for 
Summary Disposition.  Please fell free to call with any questions you may have. 
 
 Thank you for your consideration. 
 
Very truly yours, 
 
Todd J. Guerrero 
 
Todd J. Guerrero 
Attorney 
Direct Dial:  612.492.7370 
Email:  tguerrero@fredlaw.com 
 
TJG:kas 
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OAH 8-2500-21395-2 
MPUC Docket No. IP-6701/CN-09-1186 
MPUC Docket No. IP-6701/WS-08-1233 

 
 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

 
FOR THE PUBLIC UTILITIES COMMISSION 

 
In the Matter of the Application of AWA 
Goodhue, LLC for a Certificate of Need and 
a Site Permit for a 78 MW Wind Project and 
Associated Facilities in Goodhue County  

NOTICE OF MOTION 
AND MOTION FOR 

SUMMARY DISPOSITION

 
__________________________ 

 
 

NOTICE OF MOTION 

 PLEASE TAKE NOTICE that AWA Goodhue, LLC is filing this Motion for 

Summary Disposition with Administrative Law Judge Kathleen Sheehy in the above entitled 

matter.  Please be advised that parties wishing to contest this motion must file a written 

response with the judge and serve copies on all parties by January 14, 2010.  Minn. R.  part 

1400.6600. 

MOTION 

 Pursuant to Minn. R. parts 1400.5500(k) and 1400.6600, AWA Goodhue, LLC 

hereby moves the Office of Administrative Hearings for an Order Recommending Summary 

Disposition and respectfully asks that the ALJ: (1) find that the county ordinance, on its face, 

does not apply to this project, (2) find that the county lacks authority to adopt more stringent 

standards for LWECS, (3) recommend dismissal of this contested case on legal grounds, and 

(4) recommend that the Commission take up the merits of this case without consideration or 

application of Article 18 of Goodhue County’s Zoning Ordinance.  

 As explained fully in the accompanying Memorandum in Support, the grounds for 

this Motion are (1) by its plain language, the Goodhue County ordinance does not apply to 
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LWECS such as the AWA Goodhue project, and (2) because it has not assumed permitting 

authority under Minn. Stat. § 216B.08, Goodhue County lacks the authority to adopt more 

stringent standards for LWECS.  

 This motion is based on all the files, records and proceedings herein, including the 

Memorandum in Support of Summary Disposition and the attached exhibits.  

Dated:  December 30, 2010    Respectfully submitted, 
 

       /s/ Todd J. Guerrero    
       Todd J. Guerrero (#0238478) 
       Christina K. Brusven (#0388226) 
       FREDRIKSON & BYRON, P.A. 
       200 South Sixth Street, Suite 4000 
       Minneapolis, Minnesota  55402-1425 
       Telephone:  (612) 492-7370 
       Fax:  (612) 492-7077 
       Attorneys for AWA Goodhue, LLC 
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OAH 8-2500-21395-2 
MPUC Docket No. IP-6701/CN-09-1186 
MPUC Docket No. IP-6701/WS-08-1233 

 
 
 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 
FOR THE PUBLIC UTILITIES COMMISSION 

 
In the Matter of the Application of AWA Goodhue, LLC, for a Certificate of 

Need and a Site Permit for a 78 MW Wind Project Goodhue County 
 

 
AWA GOODHUE, LLC’s MEMORANDUM IN SUPPORT  

OF MOTION FOR SUMMARY DISPOSITION 
 
 

INTRODUCTION 
 

On October 5, 2010, Goodhue County enacted amendments to Article 18 of its zoning 

ordinance pertaining to wind energy conversion systems.  Several of the amendments 

purported to set standards more stringent than the Public Utilities Commission’s wind permit 

standards.  Pursuant to Minn. Stat. § 216F.081, the Commission is now considering, among 

other things, whether there is good cause not to apply the county’s regulations to the 78 MW 

AWA Goodhue, LLC wind project. 

By its plain terms, the county’s ordinance applies only to small wind projects up to 5 

MW and therefore does not set standards that apply to the AWA Goodhue project.  In 

addition, because the county has chosen not to regulate wind projects up to 25 MW, it has no 

authority under Minn. Stat. § 216F.081 to adopt “more stringent wind standards” and, as a 

result, there are no county standards for the Commission to consider or apply.   

AWA Goodhue respectfully asks that the Administrative Law Judge summarily 

dispose of this matter by declaring the county ordinance, as a matter of law, does not set 

standards that apply to the AWA Goodhue project. 
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ARGUMENT 

This motion is brought pursuant to Minnesota Rules parts 1400.5500(K) and 

1400.6600.  Minn. R. part 1400.5500 K states that part of an ALJ’s duties include 

recommending “a summary disposition of the case or any part thereof where there is no 

genuine issue as to any material fact.”    

ALJs regularly handle summary dispositions:   

Summary disposition is the administrative equivalent of summary judgment.  
Summary disposition is appropriate where there is no genuine issue as to any 
material fact and one party is entitled to judgment as a matter of law.  The Office 
of Administrative Hearings has generally followed the summary judgment 
standards developed in judicial courts in considering motions for summary 
disposition regarding contested case matters.  A genuine issue is one that is not 
sham or frivolous.  A material fact is a fact whose resolution will affect the result 
or outcome of the case.1   

 
 Whether the county ordinance applies to this project is entirely a question of law, and 

there are no questions of fact that need to be addressed in order to resolve this legal issue.     

A. The Goodhue County Ordinance Does Not Establish Standards That 
Apply To This Project.   

For almost ten years, one of Minnesota’s highest priorities has been the replacement 

of fossil fuels with cleaner, renewable energy sources.  To help accomplish this priority, the 

Legislature gave the Commission the exclusive authority to site wind farms greater than five 

megawatts.  Pursuant to Minnesota Statute § 216F.07, a site permit from the Commission 

“supersedes and preempts all zoning, building, or land use rules, regulations, or ordinances 

adopted by regional, county, local, and special purpose governments.”  The reason for the 

preemption is to ensure that the state’s paramount renewable energy goals are not 

subordinated or made subservient to the interests of its political subdivisions, interests that 

are often influenced by local, not state-wide, concerns.   

                                                 
1    In the Matter of the Disqualification of the E & L Food Market, WIC Vendor No. 

0630, OAH Docket No. 3-0900-21030-2, Recommendation on Motion for Summary 
Disposition, April 21, 2010 (footnotes  to case citations omitted) (ALJ K. Sheehy).   
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There are two limited exceptions to the Commission’s preemptive authority:  (1) the 

ability of a county, under Minn. Stat. § 216F.08, to assume permitting responsibility for 

projects under 25 MW, and (2) a county’s adoption, pursuant to Minn. Stat. § 216F.081, of 

standards for LWECS that are more stringent than the Commission’s existing permit 

standards.  An LWECS is defined as “any combination of WECS2 with a combined 

nameplate capacity of 5,000 kilowatts [5 MW] or more.”3  At 78 MW, the AWA Goodhue 

project is an LWECS. 

Section 216F.081 states as follows:  

A county may adopt by ordinance standards for LWECS that are more stringent 
than standards in commission rules or in the commission's permit standards.  The 
commission, in considering a permit application for LWECS in a county that has 
adopted more stringent standards [for LWECS], shall consider and apply those 
more stringent standards, unless the commission finds good cause not to apply the 
standards. (Clarification supplied.) 

 
Pursuant to section 216F.081, the Commission is required to consider applying a county’s 

more stringent standards where the county has adopted standards specifically for LWECS.     

Here, Goodhue County has not adopted standards for LWECS.  It has instead adopted 

standards for projects other than LWECS.     

Section 1 of the county ordinance states that its purpose is to “regulate the installation 

and operation of Wind Energy Conversion Systems (WECS) within Goodhue County that 

have a total nameplate capacity of 5 Megawatts or less (Small wind Energy Conversion 

Systems – SWECS) . . . .”  (Emphasis added).  More specifically, sections 4 and 6 of the 

ordinance, the sections that contain the bulk of the “more stringent” regulations, including 

the 10 rotor diameter setback and stray voltage requirements, address only (1) “Non-

                                                 
2  A Wind Energy Conversion System, or WECS, means any device such as a wind 
charger, windmill, or wind turbine and associated facilities that converts wind energy to 
electrical energy.  Minn. Stat. § 216F.01, subd. 4. 
3  Minn. Stat. § 216F.01, subd. 2.   
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Commercial WECS” (a WECS4 of less than 1 MW and 225 feet high or less),5 (2) 

“Commercial WECS” (a WECS between one and five megawatts),6 and (3) “Non-

Commercial Micro WECS” (a WECS of one kilowatt or less which use towers 40 feet or 

less).7   In short, by its plain terms, the ordinance doesn’t set a single standard for LWECS.  

A copy of the county’s ordinance is attached as Exhibit A. 

In Mohler v. City of St. Louis Park, 643 N.W.2d 623, 634 (Minn. Ct. App. 2002), the 

court of appeals succinctly set forth the standard for construing zoning ordinances such as the 

county’s, a standard that is well settled in the law.8  According to Mohler, courts focus on 

three rules of construction: (1) the ordinance should be construed in accordance with the 

plain and ordinary meaning of its terms, (2) zoning ordinances are to be construed strictly 

against the governmental entity and in favor of the property owner, and (3) the ordinance 

must be considered in light of its underlying policy.  As Mohler clarifies, where the meaning 

of the ordinance is free from ambiguity (i.e., if it is not susceptible to two or more meanings), 

there is no room for construction.  Only if the court determines the ordinance is ambiguous 

does it look to legislative intent.  Id. (citations omitted).  

Here, the ordinance is unambiguous; it establishes standards for three different types 

of wind projects, none of which fall within the definition of LWECS.  The most offending of 

the county’s regulations, the 10 RD setback, applies by its plain terms only to “Commercial 

                                                 
4  A WECS is defined under Section 2, subp. 37 of the ordinance as “any device such as 
a wind charger, windmill, or wind turbine and associated facilities that converts wind energy 
to electrical energy” and is the same definition for WECS under Minn. Stat. § 216F.01, subd. 
4. 
5  Ordinance, Section 2, subd. 17. 
6  Ordinance, Section 2 subd. 
7  Ordinance, Section 2, subd. 15. 
8  See, e.g., SLS P’ship v. City of Apple Valley,  511 N.W.2d 738, 741 (Minn. 1994); 
Franks Nursery Sales, Inc. v. City of Roseville,  295 N.W.2d 603, 608-9 (Minn. 1990); Watab 
Twp. Citizen Alliance v. Benton County Bd., 728 N.W.2d 82 (Minn. Ct. App. 2007), review 
denied; Clear Channel v. City of St. Paul, 675 N.W.2d 343 (Minn. Ct. App. 2004), review 
denied; and SuperAmerica Group, Inc. v. City of Little Canada, 539 N.W.2d 264, 266 
(Minn.Ct. App. 1995), review denied.  
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WECS.”  Under the ordinance, a Commercial WECS is any WECS between one and five 

megawatts.  The other provisions apply to the other defined categories of SWECS (WECS 

less than five megawatts).  According to the first Mohler prong, the ordinance should be 

given its plain and ordinary meaning, and there is no room for construction.  The ordinance 

by its terms, does not apply to LWECS. 

Goodhue County certainly could have drafted its ordinance to apply to LWECS, and a 

number of other Minnesota counties have done so.  Meeker County, for example, has 

adopted its own ordinance which, unlike Goodhue County’s ordinance, defines “Commercial 

WECS” as any WECS over 100 kW, and plainly states that the more stringent setback of 

1000 feet from residences applies to “Commercial WECS.”  (Section 22.35(5)).  Meeker 

County’s ordinance establishes no upper limit, so a project of 78 MW or more will still fall 

within the county’s standards.  In addition, Meeker County has taken responsibility for 

permitting wind projects up to 25 MW, which Goodhue County deliberately refrained from 

doing.   

Stearns County has also established standards for LWECS by adopting an ordinance 

that doesn’t limit its definition of regulated projects to a particular size.  The Stearns County 

ordinance, attached as Exhibit B, simply states that its purpose is to “set forth a process for 

permitting wind energy conversion systems (WECS) and meteorological towers (MT) not 

otherwise subject to siting and oversight by the State of Minnesota under the Minnesota 

Power Plant Siting Act . . . .”  It then goes on to set actual setback standards for all WECS 

based on the size of the particular WECS in question.  Stearns County, like Meeker, has also 

taken responsibility for permitting wind projects up to 25 MW. 

These distinctions are meaningful.  According to Mohler’s second prong, zoning 

ordinances, are to be strictly construed against the governmental entity and in favor of the 
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property interest holder.9  Meeker and Stearns Counties show that there are ways in which to 

draft more stringent standards for LWECS.  The law requires the ordinance be construed 

strictly against Goodhue County and in favor of AWA Goodhue and its more than 200 

participating landowners.  

In construing zoning ordinances, the last rule of construction allows courts to 

consider the ordinance in light of its underlying policy.10   In the last sentence of section 1, 

the Goodhue County ordinance states that “standards more stringent than those of the MPUC 

are to be considered and applied to LWECS per MS 216F.081.”  A mere statement of intent, 

however, is insufficient to overcome the ordinance’s failings under the first two rules of 

construction.  In other words, it would be improper to rescue the ordinance based on obscure 

policy objectives, where, as here, it is unnecessary to look beyond the words of the 

ordinance, words that are required to be construed strictly against the county and in favor of 

AWA Goodhue and its participating landowners. 

Minnesota Stat. § 216F.081 requires the Commission to consider and apply a 

county’s standards where the county has specifically adopted more stringent standards for 

LWECS.  Article 18 of the county’s zoning ordinance sets standards for wind projects five 

megawatts and under, not for LWECS such as the AWA Goodhue project.  AWA Goodhue 

respectfully requests that the ALJ declare the ordinance, as a matter of law, inapplicable to 

this project. 

B. A County Must Assume Permitting Authority before the Commission 
must Consider its “More Stringent Standards.” 

Paragraph 13 of the ALJ’s First Prehearing Order asks parties to brief, in closing 

arguments, whether Minn. Stat. § 216F.081 is intended to apply only to counties that have 

assumed, pursuant to section 216F.08, the responsibility to permit LWECS up to 25 MW.  

                                                 
9  Mohler, at 634. 
10  Id. 
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Because this issue, like the above issue, presents a dispositive legal question that does not 

require a factual record before it can be answered, it is appropriate that the question be 

addressed at the outset of this proceeding before significant time and resources are 

committed.     

Minnesota Statutes § 216F.081 only applies to counties that have assumed 

responsibility to permit LWECS up to 25 MW under Minn. Stat. § 216F.08.   As laid out by 

the Office of Energy Security’s December 20 submittal, including the two affidavits of staff, 

the legislative authors of section 216F.081 did intend that only counties that have adopted 

permitting responsibility for projects up to 25 MW be able to adopt more stringent standards.  

The legislative history on the subject matter, including the testimony of former Assistant 

OES Commissioner Michael Bull, in direct response from a question from Senator Olseen, 

leaves little doubt that the Legislature intended that the Commission would take into account 

only those more stringent standards which a county had adopted for the processing of permit 

applications for LWECs under 25 MW.11    

 Section 216F.081 can reasonably be interpreted in two ways: (1) that any county, 

even those that have not assumed permitting responsibility for LWECS up to 25 MW under 

section 216F.08, may adopt more stringent standards than the Commission’s general 

standards, or (2) that it is limited only to those counties that have actually assumed permitting 

responsibility for LWECS up to 25 MW.  In other words, the statute is ambiguous.  And 

where a statute is ambiguous, reviewing judges are free to examine legislative intent and 

construe it to effectuate that intent, as the object of all interpretation and construction of laws 

is to ascertain and effectuate the intention of the legislature. 12 

                                                 
11  OES’ Bjorklund Aff. paragraph 17. 
12  Minn. Stat. § 645.16. (“The object of all interpretation and construction of laws is to 
ascertain and effectuate the intention of the legislature. Every law shall be construed, if 
possible, to give effect to all its provisions.”) 
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Interpreting the statute so that it is limited only to counties that have assumed 

permitting authority for projects up to 25 MWs is the most reasonable interpretation in light 

of the established regulatory framework for siting wind turbines in Minnesota.  The 

legislature has designated the Commission as the primary siting authority for large energy 

projects, including LWECS.13  Even in the limited circumstance where a county assumes 

responsibility for permitting LWECS under 25 MWs, the default under section 216F.08(c) is  

that the Commission’s general siting standards (which are based on the Commission’s 

expertise and past experience) apply unless the county adopts more stringent standards.    

It is wholly inconsistent with this framework to then read section 216F.081 to require 

the Commission, when making a decision on a project located in a county that has not 

adopted permitting authority, to apply the county’s more stringent standards.  Moreover, it 

makes little sense for a county to adopt standards for LWECS if the county has no intention 

of regulating LWECS (up to 25 MW) in the first place.  And, it makes even less sense for the 

Commission to have to apply those standards if the county itself is not inclined to do so. 

Last, interpreting section 216B.081 to allow any county to adopt more stringent 

standards is at odds with section 216F.07, which expressly states that a site permit from the 

Commission preempts all county rules, regulations and ordinances.   Rules of statutory 

construction require that every law be interpreted, to the extent possible, to give effect to all 

of its related provisions.14  Accordingly, to give effect to section 216F.07, county standards 

must be applied only where a county has assumed permitting authority for LWECS up to 25 

MW.  Any other interpretation would allow the exception to swallow the general rule.   

Minn. Stat. § 216F.081 can readily be interpreted so that it is limited, as the 

Legislature plainly intended, only to those counties that have assumed permit responsibility 

under Minn. Stat. § 216B.08.  Goodhue County is not one of those counties.  As the ALJ 
                                                 
13 Minn. Stat. §§ 216E.02, subd. 2 and 216F.04(a).  
14 Minn. Stat. § 645.16. 
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surmised in paragraph 13 of the First Prehearing Order, because Goodhue County has chosen 

not to assume permit responsibility for LWECS up to 25 MW, it has no authority under 

section 216F.081 to adopt standards for LWECS more stringent than the Commission’s 

permit standards for LWECS, and accordingly, there are no county standards for the 

Commission to even consider, let alone apply. 

CONCLUSION  

 For the reasons set forth above, AWA Goodhue respectfully asks that the ALJ (1) 

find that the county ordinance, on its face, does not set standards that apply to this project, (2) 

that the county lacks authority to adopt more stringent standards for LWECS, (3) recommend 

dismissal of this contested case on legal grounds, and (4) recommend that the Commission, 

post haste, take up the merits of this case without consideration or application of Article 18 

of Goodhue County’s Zoning Ordinance. 

 

Dated:  December 30, 2010    Respectfully submitted, 

 

       /s/ Todd J. Guerrero    
       Todd J. Guerrero (#0238478) 
       Christina K. Brusven (#0388226) 
       FREDRIKSON & BYRON, P.A. 
       200 South Sixth Street, Suite 4000 
       Minneapolis, Minnesota  55402-1425 
       Telephone:  (612) 492-7370 
       Fax:  (612) 492-7077 
       Attorneys for AWA Goodhue, LLC 
 
4854462_3.DOC 
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