
REPORT TO THE MINNESOTA PUBLIC UTILITIES COMMISSION 

ON THE 2006 ANNUAL HEARING OF THE 

POWER PLANT SITING PROGRAM OU~1733 
Docket Number E999/M-06-1733 

The Annual Hearing required by the Minnesota Power Plant Siting Act was conducted by 

the Minnesota Public Utilities Commission (the "Commission") at its Small Hearing 

Room on Tuesday, January 23,2007 \ 

The annual hearing is intended to advise the public of matters relating to the siting of 

large electric power generating plants and routing of high voltage transmission lines and 

to afford interested persons an opportunity to be heard regarding any aspects of the 

Commission's activities, duties, or policies pursuant to the Power Plant Siting Act, 

Minnesota Statutes sections 116C.51-.69, or its Power Plant and Transmission Line 

Siting Rules, Minnesota Rules chapter 4400. 

The official notice of the hearing is provided in Exhibit AH06-1. Additionally, the exhibit 

includes the EQB Notice published on December 17,2007, the affidavit of mailed notice 

on December 17,2007 to the Power Plant Siting general list maintained by the 

Department of Commerce, a print copy of email notice to the informal email list kept by 

the PUC staff, and a list of registered persons attending the hearing. Notice was also 

posted on the Commission's web calendar. An audio tape of the proceeding is on file at 

the Commission. 

Notice of the hearing indicated that the record would remain open for additional written 

comments until February 2,2007. Subsequently, upon request, the written comment 

period was extended to February 16,2007. A summary of the record of the proceeding 

follows. 

Summary Minutes of Proceeding 

Bob Cupit convened the hearing at approximately 2:00 PM, and moderated the discussion 

through the prepared agenda. Marya White and Deb Pile represented the Department of 

Commerce. 

An overview was provided describing continuing efforts to manage energy facility siting 

under the dual-agency structure set up by the 2005 legislation, i.e., authority moved to the 

Commission and the former EQB siting staff move to the Department of Commerce. Mr. 

Cupit observed that the arrangement was working adequately and that proper decision 

records were being developed and adjudicated. There would need to be adjustments of 

procedural rules at some point. 

1 Due to significant docket load and agreement of known interested parties, Commission staff sought a 

variance of Minnesota Rules 4400.6050 providing for the annual hearing to be held in November or 

December. The Commission agreed in its December 29,2006 ORDER GRANTING VARIANCE 

DEFERRING PUBLIC HEARING TO JANUARY 2007. 



Ms. Pile noted challenges in managing joint need and siting dockets when the rules are 

separate and not designed for joint record development. She reviewed a handout showing, 
for 2006, completed projects by type, projects under review, and projects on the horizon, 

including power plants, transmission lines, pipelines and wind farms (Exhibit AH06-2) 

Several questions were asked about how the CapX2020 Certificate of Need review was 

going to work. The CapX utilities rationale for filing a Certificate of Need for three lines 

together was described, with the filing expected in 2007. As provided in rule, the 

Department will prepare an Environmental Report in the CON process. 

Further questions requested an explanation of how the Department manages the separate 

tasks of producing the ER and filing comments on need. It was explained that there are 

separate staff units that do those two tasks and that by statute the need analysis represents 

a public advocacy position and that work on an ERr and subsequently work on siting, is a 

neutral rather than advocacy effort. 

Concern was expressed about how the Department could serve as public advisor and 

remain neutral in siting process. Mr. Reinhardt was particularly concerned about how the 

public advisor roles worked - and perceived by some to not work - on the MinnCan 

pipeline project. The exchange on this topic was somewhat confrontational and difficult 

to summarize, though it is clear that several attendees were concerned that the 

Department's roles in joint need and siting reviews caused confusion to some members of 
the public. Later written comments filed by the Reinhardts, Mike Michaud, and Paula 

Maccabee develop this concern in detail. 

There was a brief discussion in response to a question about the back-stop siting authority 

granted the Federal Energy Regulatory Commission-by 2005 legislation. Minnesota is not 

yet implicated by DOE efforts to identify national interest corridors, but both the 

Commission and the Department are participating in the interest of preserving the state's 

authority to regulate the siting of energy facilities. 

Susan Heffron, representing the Minnesota Pollution Agency, described how the MPCA 

is adjusting its environmental review procedures now that siting authority is at the PUC. 

They will work directly with the Department as needed, and appreciated having the 

project status handouts provided by the Department. 

Carol Overland submitted a map representing, by her markup, where coal fueled power 

plants were being studied (Exhibit AH06-3), and alleged that the CapX transmission 

projects were being proposed principally to enable more new coal plants. 

There was discussion of web-based information about projects available to the public. An 

explanation of how edockets and the separate facilities permitting databases are designed 

and are working was provided. This capability is an important aspect of public 

participation and needs to be continually improved. 



Concerns were also expressed about how citizen's advisory task forces, pursuant to rule, 

were being used, or, to several commenters, concern that they are not being used. Deb 

Pile described that the Department's Energy Facility Permitting staff recognized that the 

nature of some projects did not justify formation of a task force, and outlined the four 

characteristics of projects that they considered in making that determination: 1) 

complexity, 2) known and anticipated controversy, 3) sensitivity of affected resources, 

and 4) length of project, if a transmission line. An example of such a determination was 

provided for the Big Stone II Transmission Project. Mr. Cupit noted that there is not a 

rigid formula for making the determination, and the Commission has expressed an 

interest in looking at the need for a task force on a case basis. 

Bill Neuman emphasized that more detail is needed in need and siting records that 

represent the known costs of environmental effects, such as the economic cost of the 

visual intrusion of a transmission line. Other values, such as the monetary value of 

various wildlife species, have been computed for proper balancing of impacts. Mike 

Michaud agreed mat the Commission, with its traditional focus on economics, should 

better balance its economic and environmental responsibilities with more environmental 

values. 

A comment for Beverly Topp was read into the record by Kristen Eide-Tollefson. (Ms. 

Topp later filed a revised written comment which replaces the oral comment. 

There being no further testimony, the hearing was adjourned. 

Written Comments Received After the Hearing 

Five written comments were received during the comment period following the hearing. 

Summaries are provided below, and the complete comments, with the exception of 

lengthy attachments, are attached as exhibits. 

January 23. 2007: Filed Comment: Paula Maccabee 

Ms. Maccabee addresses two concerns: 

1) rectifying some of the disparities in resources that prevent effective public 

participation in the siting and permitting process; and 

2) ensuring thai the process pertaining to energy facilities is in compliance with the 

Minnesota Environmental Policy Act (MEPA). 

Addressing the first concern, she suggests: 1) Empower an ombudsperson in the Attorney 

General's Office. This attorney would be charged with protection of property owners and 

consumers and ensuring compliance with Minnesota statutes and rules in the process of 

certifying and permitting energy infrastructure. The ombudsperson could participate as a 

party in commission proceedings and also mediate concerns raised by individuals 

potentially subject to eminent domain actions; 2) Provide intervener funding based on the 

likelihood that the intervener will improve public participation, environmental review 

under MEPA and/or consideration of alternatives in a permitting process. Current 

intervener funding provisions are rarely used as well as limited in scope: 3) Provide 



property owners affected by a proposed energy facility with information sufficient to 

communicate with other property owners. This would permit citizens to share 

information and resources in the process and reduce the "divide-and-conquer" approach. 

The Commission could allow property owners to opt out of this shared information so 

that persons who wanted to protect their privacy could do so. 

Addressing the second concern, she suggests: 1) Clear determination by the Commission 

in the MPL pipeline case that the Commission has an obligation as well as jurisdiction 

under MEPA to minimize environmental and human impacts of energy facilities, 

including a rejection of the Company's arguments to strike pertinent findings and 

proposed conditions. 

2) Staff provision for each proposed project of an independent environmental report in 

the certificate of need process and an independent environmental assessment pertaining 

to the routing and siting portion of the Commission process. Accepting the utility or 

company analysis is not sufficient to comply with either the letter or intent of governing 

law. 

3) Participation in the process of review by the Attorney General as part of the Attorney 

General's jurisdiction pertaining to MEPA compliance. This responsibility would be 

separate from and in addition to representing the Department of Commerce in 

Commission proceedings and could include cross-examination, presentation of briefs and 

arguments and/or submission of evidence. 

February 16. 2007: Filed Comment: Kristen Eide-Tollefson 

Ms. Eide-Tollefson implores the Commission to revisit the foundation of the policy, 

procedural frameworks and practices by which the public interest, and other interests 

designated by the state, are executed. She observes that the pressures of reorganization 

of siting authorities has obscured essential connections between policy and 

procedure across the three interdependent elements of facility permitting: Certificate 

of Need, Routing and Siting, and Environmental Review. She reviews in detail the 

statutory and historical basis for the Commission's siting jurisdiction, and analyzes 

three areas accompanied by proposed remedies. 

Item #1.Providing Public Participation Plan and Information Access 

1. The Commission to require the following of all pending and future applications for 

certificate of need, and siting / routing permits 

a. that a public participation plan be submitted to the Commission for 

review, comment and approval (coordinated with notice plan and application 

acceptance). 

b. Where mulitiple lines are included in one certification proceeding, the 

Commission shall consider and invite comments on whether the lines should have 

individual coordinated, or a single participation plan. 

c. Diagrammatic and written forms of the participation plan shall be made 

available to all persons requiring notice and in all public meeting venues. 



2. An approved public participation plan will be: 

a) posted immediately on PUC and DOC websites; 

b) included in hardcopy. with web citation, in all required notice formats; 

c) available at all hearings and public informational meetings. 

d) The plan shall be accompanied by and linked with general explication of 

CoN routing/siting processes, rules; the rights of the public to participate in contested 

and non-contested proceedings, and the interests of the public in participation. 

Item #2: Lists. 

PUC, DOC and the utilities all use different lists. As we understand it, DOC lists are 

'project lists" assembled during the siting and routing process. There is easy access to 

sign up on line for this list at the facilities planning site. It is an exemplar)? process, 

which has no parallel yet on the PUC side, for Certificate of Need proceedings. The 

PUC should create a parallel opportunity for members of the public 

to sign up on-line to be on the service list at the PUC. 

Item #3: Exemptions and transparency in Pre-Certification Phase 

Decisions are made in the pre-application phase which substantially affects the 

information development and procedural requirements of the proceeding. 

Suggested remedies: 1) require a pre-application conference, 2) at a minimum, better 

notice exemptions, etc prior to filing, 3) allow discovery prior to filing, and 4) appoint 

stakeholder group to review alternative procedures. 

February 7.2007: Filed Comment: Beverly Topp 

Ms. Topp addresses concerns about how early information becomes available to local 

governments, particularly townships. Her concerns are oriented to notices and meetings 

mat were provided in accord with the Biennial Transmission Plan rules. 

February 19.2007: Filed Comment: Mike Michaud for North American Water Office 

Mr. Michaud observes a fundamental flaw created by the transfer of environmental 

review of energy facilities to the Commissioner of the Department of Commerce. 

This appears to set up a conflict between statutory prescription for the Department's 

siting staff to assess environmental impacts without considering need, and for the 

Department's advocacy staff to specifically take a position on the question of need. 

This can create conflicts of interest for the Commissioner that can result in a potential 

bias of analysis in the environmental review. He further challenges the timing of 

environmental review, relating evidence of flawed timing in the Monticello Dry Cask 

Storage docket. And in closing, he notes that the changing circumstances of the 

understanding of the risks from impending global climate change and the rise of the 

desire for community owned energy projects, has elevated the need for the 

Commission to reconsider how it will evaluate these "non direct cost to ratepayer" 



factors in its decisions. Economic factors cannot be given precedence in decisions 

over these other vital societal interest factors. 

February 15.2007: Filed Comment: Laura and John Reinhardt (see edockets for 

attachments to comments) 

Laura and John Reinhardt assert that the state's siting process is broken and that affected 
landowners have been denied their legal due process rights. They highlight two 

examples: 1) Project advocacy by the Department of Commerce unfairly prejudices 
regulatory review. The project advocate cannot also serve as the regulatory analyst, the 

environmental reviewer, and the public advisor. The Department's early advocacy in 
favor of applications for energy facilities sets up an immediate conflict of interest and 
eliminates the neutral analysis necessary to assist decision makers. 2) The state's public 
advisor program does not assist affected citizens in understanding or participating in 
regulatory proceedings. The public advisors should be explaining Minnesota's regulatory 

processes to the citizens and ensuring that timely proper notice is provided. The 
Reinhardt's believe the public advisor should intervene as a party on behalf of affected 

landowners. 

The Reinhardt's offer six suggestions to fix the broken process: 

1. The Department of Commerce Must Stop Advocating for Approval of 

Facilities in the Application Process. 

2. If the Company Enjoys the Benefit of State Agency Advocacy, Then 

the Public is Entitled to That Representation Too. 

3. Explain the Energy Facility Permitting Processes to the Public in 
Language They Can Understand. The Federal Energy Regulatory Commission's website 

is citied as a good template. 

4. Explain that the Applicant is Asking for the State's Power of Eminent 

Domain in Language the Public Can Understand, and Explain Exactly How That 

Process Works. 

5. Due Process Requires that Moving the Project onto New Landowners 

Moves the Process Back to the Starting Line. All affected citizens must be 

provided with the same opportunity to participate in the record before decisions are 

made that affect them. 

6. Notice Rules for Pipeline Projects Must be Finalized. 

Note: The Reinhardt's comments were accompanied by 111 pages of attachments, which 

may be reviewed on edockets for this docket number, 06-1733. 



EXHIBIT LIST 

2006 ANNUAL HEARING OF THE 

POWER PLANT SITING PROGRAM 

(Held on January 23, 2007) 

AH06-1 Official Notice and Agenda, Affidavit of Mailed Notice* 

AH06-2 EQB Monitor Notice* 

AH06-3 PUC Weekly Calendar Notice* 

AH06-4 Email Notice* 

AH06-5 Prehearing Comment: US. Corps of Engineers, St. Paul 

AH06-6 Filed Comment: Paula Maccabee 

AH06-7 Completed Projects by Type in 2005, Projects under Review, and Projects 

Anticipated in 2007 

AH06-8 Carol Overland map of coal plants 

AH06-9 Filed Comment: Kristen Eide-Tollefson 

AH06-10 Filed Comment: Bev Topp 

AH06-11 Filed Comment: Mike Michaud for North American Water Office 

AH06-12 File Comment: Laura and John Reinhardt (see edockets for attachments) 

*See edockets - not replicated here 



Boh Cunit 

From: 

Sent: 

To: 

Subject: 

Cameron, Tamara E MVP (Tamara.ECameron@mvp02.usace.army.mil] 

Monday, January 22,2007 5:02 PM 

Bob Cupit 
Comments on PUC routing program (UNCLASSIFIED) 

FEB15 2007 

MINNESOTA PUBLIC 
UTILITIES CflMMiCQinW 

Classification: UNCLASSIFIED 

Caveats: NONE 

Mr. Cupit,. 

I received your letter regarding the annual hearing on the power plant siting and 
transmission line routing program tomorrow from 2 to 4 pm. I am interested in learning 
more about this process and whether there are opportunities for early coordination of 

federal Clean Water Act (CWA) Section 
404 permit evaluation requirements, where proposals would impact waters of the U.S. 
(including adjacent wetlands). Unfortunately, I am unable to attend tomorrow's meeting. 

If there is a presentation or any handout associated with the meeting, I would very much 
appreciate a copy. In addition, any information you could provide me that would aid in my 
understanding of the PUC process would also 
be very much appreciated. I am hoping to submit comments to the PUC by the 
2/2/07 deadline on the subject of coordinating PUC reviews with CWA Section 

404 permit reviews. 

Sincerely, 

Tamara Cameron 

Regulatory Branch Lead Project Manager 

Army Corps of Engineers, St. Paul District tamara.e.cameron@mvp02.usace.army.mil 

ph: (651) 290-5197 • -

fax: (651) 290-5330 

Classification: UNCLASSIFIED 

Caveats: NONE 
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From: Paula Maccabee [prnaccabee@visi.com] 

Sent: Tuesday, January 23,2007 1:09 PM 

To: Bob Cupit 

Cc: Kristen Eide-Tollefeon; Lisa Daniels; Chuck Dayton; Atina Diffley; sfriedm@earthlink.net; Daly 

Edmunds; Mike Michaud; Carol Overland 

Subject: Energy Facilities Public Hearing Annual Review 

sL Attachments: Itr B.HaarMPLPermiti 92007.pdf 

-Bob Cupit 

Senior Facility Planner 

Reliability and Facilities Permitting 

Minnesota Public Utilities Commission 

Phone: 651-201-2255 

Dear Bob: 

FEB15 2007 

MINNtSOTA PUBLIC 
.UTILITIES nnMMioc>fnN 

11 was a pleasure talking with you this morning. I appreciate your offer to provide comments on the issues we discussed: 1) rectifying some of the 
disparities in resources that prevent effective public participation in the siting and permitting process; and 2) ensuring that the process pertaining to 
energy facilities is in compliance with the Minnesota Environmental Policy Act (MEPA). 

Effective Public Participation 

My experience representing individuals and non-profit organizations in certification, siting and permitting processes for energy facilities as well as in 
agency ruiemaking suggests that there is a need to ensure that public participation is effective. Lack of information, experts and resources is a critical 
problem, particularly when the certification and permitting processes arc joined, as in the recent Minnesota Pipe Line (MPL) crude oil pipeline case. 
Citizens and landowners are consistently overwhelmed by the resources and expertise of the parties proposing infrastructure and may even be 
deprived of rights provided under Minnesota statutes and rules, 

In the recent pipeline case, MPL's proposed route would have effectively destroyed the livelihood of a successful organic farm, the Gardens of 
Eagan. As a result of the extent of the threat (as well as the skills of the affected farmers), it was possible to provide substantial advocacy, both to 
reroute the pipeline away from the organic farm and to provide an environmental analysis of the impacts of pipelines on organic farms. 

However, in this case as a whole, there was little environmental analysis either of alternatives for the project or even of ways to mitigate impacts if 
the pipeline were to be permitted. Practices of agents for MPL were very one-sided and in some cases were in conflict with Minnesota law which 
requires specification of easements, provision of appraisals, reconstruction of roads and other protections of individual landowners. The financial 
consequences for any single landowner are usually insufficient to permit a person of ordinary means to protect their own rights, let alone to 

substantially affect an energy permitting process. 

As we discussed, there are several possible approaches to rectify this imbalance. 1 would suggest that they all be employed in future cases: 

1) Empower an ombudsperson in the Attorney General's Office. This attorney would be charged with protection of property owners and consumers 
and ensuring compliance wilh Minnesota statutes and rules in the process of certifying and permitting energy infhistnicture. The ombudsperson could 
participate as a party in commission proceedings and also mediate concerns raised by individuals potentially subject to eminent domain actions. 

2) Provide intervenor funding based on the likelihood that the inlervenor will improve public participation, environmental review under MEPA 
and/or consideration of alternatives in a permitting process. Current intervenor funding provisions are rarely used as well as limited in scope. 

3) Provide property owners affected by a proposed energy facility with information sufficient to communicate with other property owners. This 
would permit citizens to share information and resources in the process and reduce the "divide-and-conquer" approach. The Commission could allow 
property owners to opt out of this shared information so that persons who wanted to protect their privacy could do so. 

MEPA Compliance 

We briefly discussed the question of MEPA compliance in energy facilities proceedings. I believe that there is a critical deficiency in environmental 
analysis of alternatives to the projects proposed (the need portion of the analysis), which was the initial intent of the MEPA legislation. For many 
projects, there is no independent agency staff environmental analysis on which the Commission can rely in making a judgment that a project is 
needed or that its scope and scale are appropriate, given an analysis of alternatives. 

In the MPL pipeline case, the first case without Environmental Quality Board involvement in permitting, there was also no independent 

environmental analysis of issues pertaining to location of the pipeline or conditioning of ihe permit. When the Administrative Law Judge 

1/23/2007 
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recommended conditions to comply with MEPA in response to public testimony and testimony of local government representatives, the Company 
filed detailed exceptions asserting that the ALJ and the Commission had no jurisdiction to minimize environmental and human impacts of the project 
I have attached my response to the Company's exceptions for inclusion in this record. 

Suggestions are as follows: 

1) Clear determination by the Commission in the MPL pipeline case that the Commission has an obligation as well as jurisdiction under MEPA to 
minimize environmental and human impacts of energy facilities, including a rejection of the Company's arguments to strike pertinent findings and 
proposed conditions. 

2) Staff provision for each proposed project of an independent environmental report in the certificate of need process and an independent 
environmental assessment pertaining to the routing and siting portion of the Commission process. Accepting the utility or company analysis is not 

sufficient to comply with either the letter or intent of governing law. 

3) Participation in the process of review by the Attorney General as part of the Attorney General's jurisdiction pertaining to MEPA compliance. This 
responsibility would be separate from and in addition to representing the Department of Commerce in Commission proceedings and could include 
cross-examination, presentation of briefs and arguments and/or submission of evidence. 

Bob, I really appreciate your interest in making sure that public participation is effective and ensuring compliance with MEPA. A more balanced and 
fair process would protect citizens, property owners, customers and the legitimacy of the process. I hope that you will be able to draw together other 
decision-makers concerned about these issues. 

Please feel free to contact me at any time to follow through on these ideas or other suggestions you may have to improve the process. 

Best regards, 

Paula Maccabee, Esq. 

Just Change Consulting 

1961SelbyAve. 

StPaulMN 55104 

phone: 651-646-8890 

fax:651-646-5754 

Cell: 651-775-7128 

e-mail: pmaccabee@visi.com 

http://wwwjustchangeconsultinp.com 

•Justice,justice sksM Sou Pureue-° (Deut 16i2o) 

1/23/2007 
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FEB 16 20D7 

MINNESOTA PUBLIC 

UTILITIES COMMISSION . 

In re: Docket No. E999/M-06-1733 - Annual Hearing 

DearDr.Haar, 

February 16,2007 

In times of rapid change, it is the express function of the regulatory and administrative 

branches of government to provide for rational and orderly procedure, and to guide and 

channel societal mvestments towards greater public goods. To this end, PUC provides 

for planning and permitting that balances market forces with the long term economic, 

environmental and social "public interest"; and regulates, monitors and compensates for 

market forces which might undermine these interests. 

It may become necessary, hi such times, to revisit the foundations of the policy, 
procedural frameworks and practices by which the public interest, and other interests 

designated by the state, are executed. The recent flurry of statutory changes to 

accomodate the planning and permitting of a new generation of electrical infrastructure 

for the 21 st century - has created a number of challenges unseen in 30 years. 

The pressure of this change has obscured essential connections between policy and 

procedure across the 3 interdependent elements of facility permitting: Certificate of Need, 

Routing and Siting, and Environmental Review. I have attempted to revisit these 

foundations and relationships in my comments and recommendations. In addition I have 

asked for particular actions from the Commission, in the form of a petition, that seem 

essential to maintaining the procedural integrity, due process and public participation 

rights and responsibilities of interested and affected members of the public. With its new 

combined authorities for planning, certification and routing and siting of energy facilities, 

the Commission bears the burdens and benefits of an expanded 'public' constituency. 

As part of a remnant constituency of the old Power Plant Siting program at EQB, and a 

veteran of 12 years, I offer these comments to the Commission, and to its 'public' - with 

the intention of creating a bridge of understanding and good will I hope for your 'new 

public1 the advantages and priviledges I have enjoyed in my working relationship with the 

Commission, even as I aspire to move into a new role as professional public servant 

Special thanks to Ken Wolf, Bob Cupit, David Jacobson, Bret Eknes and Deborah Pile 

for assisting me in my understanding and helping me to sustain my good will. 

Most respectfully yours, 

Kristen Eide-Tollefson 

HealmgSysterns@earthHnk.net 

612-331-1430 

P.O. Box 130, Frontenac, MN 55026 
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Other references of interest: 

• 116B Environmental Rights (MERA) 

• 216E.08 Public Participation in Rooting & Siting 

Roles 4401.0550 

• 1405.0800 Public Participation in Certificate of Need 

■ • Annual Hearing: 216E.07 

Roles 4400.6050 

• 216C Energy Planning and Conservation 

(basis of Certificate of Need) 

• 116D.10 Energy and Environmental 

Strategy Report (biennial) 

• 117 Eminent Domain 

• 216A Public Utilities Regulators; 216B Public Utilities 

• 116D.03 Action by State Agencies 

• 13D.01 Open Meeting Law 

• 216C.053 Renewable Energy Development 

• 216B.2411 & 216BJA26 Distributed Energy Resources 

PEER: People for Environmental Enlightenment and Responsibility, Inc. v. Minnesota 

Environmental Quality Council, 266 N.W.2d 858,868 (Minn. 1978). This Supreme Court decision 
established the state policy of nonproHferation and use of existing rights of way. 
Sag afcn: http://ros.leg.mn/data/reYisor/stgtHtes mde^cnrrent/E/EN/energy.html 

httD://ros.leg.mn/data/revisor/statutes nidex/cnrrent/E/EL/electricitv.html 

Policy Basis for Commission Authority 

Among the policy bases for Commission Authority are the following: 
216E.02 SUING AUTHORITY. Subdivision 1. Policy. Hie legislature hereby declares itto be the policy 

of me" state to locate large electric power fecilities in an orderly manner compatible with environmental 
-preservation and the efficient use of resources. In accordance with this policy the commission shall choose 
locations that minimize adverse human and environmental impact while insuring continuing electric power 

system reliability and integrity and msurmg that electric energy needs are met and fulfilled in an orderly and 

timely fashion. 

216B.01 [REGULATORY AUTHORITY]. It is hereby declared to be in the public interest that public 
utilities be regulated as hereinafter provided in order to provide the retail consumers of natural gas and 
electric service in this state with adequate and reliable services at reasonable rates, consistent with the 
financial and economic requirements of public utilities and meir need to construct fecilities to provide such 
services or to otherwise obtain energy supplies, to avoid unnecessary duplication of fecffities which increase 
the cost of service to the consumer and to minimize disputes between public utilities which may result in 

inconvenience or diminish efficiency in service to fee consumers « 

216C.05 FINDINGS AND PURPOSE (Policy basis for Certificate of Need) The legislature finds and 
declaresthat continued growth in demand for energy will cause severe social and economic dislocations, 
and feat the state has a vital interest in providing for increased efficiency in energy consumption, me 
development and use of renewable energy resources wherever possible, and me creation of aneffective 

energy forecasting, planning, and education program-The legislature former finds and declares mat the 
protection of life, safety, and financial security for citizens during an energy crisis is of paramount 
importance. Therefore, me legislature finds that it is in the public interest to review, analyze, and encourage 
those energy programs that will minimize me need for annual increases in fossil &el consumption by 1990 
and the need for additional electrical generating plants, and provide for an optimum combination of energy 
sources consistent with environmental protection and the protection of citizens.The legislature intends to 
monitor, through energy policy planning and implementation, me transition from historic growth in energy 
demand to a period when demand for traditional feels becomes stable and the supply of renewable energy 

resources is, readily available and adequately utilized. 



"Who Benefits? Who Pays?" 

This timeless question ties the interests of all interested and affected persons to the work 
and duties of the Commission. It ties the agencies' analyses of'costs and benefits' to larger 
questions of fairness, equity, and quality of life . It is the rallying cry of every community 

affected by a proposed energy facility. 

There is a common misunderstanding, that "people are not interested in certificates 
of need". This is not true, hi fact, the justification of'need1 is a foundation of the 
determination of 'public purpose'^vhich, in turn, supports the exercise of the right of 
eminent domain. Once a project is determined to be 'needed' by the Commission, the no 
buiJd1 option is no longer on the table, and siting and routing proceed. People will not 
bear the degradation of their landscapes, the health, safety or well-being of themselves 
and their communities without 'proof that a proposed facility is either needed, or 
advances society's goals sufficiently to warrant their sacrifice*. Affected persons are 

particularly sensitive ^ 

The Golden Triangle of Facility Permitting: 

Due process and public participation rights for Certificate of Need and routing and siting 
are therefore two interdependent legs of the 'golden triangle' or the 'three legged stool' of 

facility permitting (see diagram). 

The third leg, which is also its foundation, is environmental review. Environmental 
review for Certificates of Need evaluates the relative merits and impacts of alternatives to 
size, type and timing of a facility. Environmental Review at the routing and siting stage 

focuses on choosing the best site or route. 

In both cases, the Commission, and all state agencies are bound by the environmental 
policies of the state, and according to 116D.03,subd. 2must: (2) "utilize a systematic, 
interdisciplinary approach that will insure the integrated use of the natural and social 
sciences and the environmental arts...and (3) identify and develop methods and 
procedures that will ensure that environmental amenities and values, whether quantified 

or not, will be given at least equal consideration in decision making along with economic 
and technical considerations". This is an expectation of affected communities that is 

rarely realized. Nevertheless, as fewer and fewer places remain unaffected by . 
environmental degradation, the stakes continue to rise, and with them the public sense of 

urgency for action and protection. 

The broad public recognition of the reality of Global Climate Change, makes virtually all 
Minnesotans 'interested parties' in proceedings and decisions affecting the state's energy 

future. 

*People, Power and Process: The Need for Efficiency and Equity in Minnesota's Energy Future. The 

Report of the 1980-81 Ppower Plant Siting Advisory Committee. 



Defining and supporting Public Participation: 

116B.01 PURPOSE. The legislature finds and declares that each person is entitled by right to the 
protection, preservation, and enhancement of air, water, land, and other natural resources located within the 
state and that each person has the responsibility to contribute to the protection, preservation, and 

enhancement thereol.. 

The Minnesota Environmental Rights Act charges all Minnesotans with the responsibility 

to act to protect the states essential natural resources. In addition, each local government 

is charged by the state with the protection of the health, safety and general welfare of its 

community. These responsibilities are a shared foundation for the participation of 

' interested and affected persons in administrative decision making. 

Administrative Rule defines "public participation" as the intent/ability to influence 

decision-making. Notice requirements include explanation of how a person noticed may 

be affected by an action or decision. This is what is meant by "meaningful participation", 

that is, the ability to influence a decision that affects one's interests, rights or 

responsibilities. It is the duty of all state agencies, in their processes and procedures, to 

support this capacity by timely notice, transparency and timely access to procedural 

opportunity, information, record ~ and other requirements of rule and statute.-Public 

Participation is key, but is not limited, to those whose property or due process rights are 

directly affected by a proceeding. 

In addition, it is an assumption of ad^ninistrative and regulatory decision-making, that the 

state and public interest benefit from the contributions of interested members of the 

public to these proceedings. For this reason, agencies are given broad authorities and a 

variety of tools ~ including but not limited to task forces, advisory committees, and 

forums - for gathering and utilizing information from all sectors of the public: business, 

industry, non-governmental, and scientific communities as well as members of the public. 

216E.08, Subdivision 2, in addition to advisory task forces and public advisor, provides a 

statement of policy: 

The Commission shall adopt broad spectrum citizen participation as a principle 

of operation. The form of public participation shall not be limited to public 

hearings and advisory task forces and shall be consistent with the Commissions 

rules and guidelines as provided for in this section, 

[See attached paper from The Western Power Association on its use of the IAP2 Public Participation 

Spectrum, from the International Association of Public Participation at IAP2.org.] 

Findings: 

In light of these reflections, 12 years of experience on the 'public side' of the equation, 

and 3 years formal study, I would like to bring three items before the Commission for 

immediate attention. We provide the following comment in the form of a petition to the 

Commission for action. 



A Petition in re: Docket No. E999/M-06-173 

Annual Hearing for the Power Plant Siting Program 

Dear Dr. Haar: After considered analysis and conversation with interested parties, we 

hereby petition the Commission for action on the following three items. We define the 

issues, provide brief analysis and ask for specific actions. In these three cases immediate 
Cornmission action is needed to preserve due process and public participation rights, as 

well as utility and commission schedules, timelines, and goals. We hope that the 
Commission will consider our petition and, among its options, our suggested remedies. 

Item #l.Providing Public Participation Plan and Information Access 

a) Problem: There are a large number of variables currently at play in the 

Commission's proceedings. These include: combined proceedings and tightened 

timelines; changes in regulatory venues, authorities and functions; multi-facility 

applications; numerous exemption requests and rules flux. This situation creates 

multiple barriers for meaningful and timely public engagement. 

La addition, there are no general guidance documents at the facilities permitting 

- site which explain the certificate of need process and its relationship to the other 

facets of facility pennitting. 

b) Analysis: In order to support due public process and meaningful participation 

it is essential that interested and affected persons have timely notice of, and a full 

understanding of the purposes and practical details of the Commission's CoN and 

siting and routing processes. The most effective way to ensure these public goods, 

is to i. require consistency in public participation design plans; and ii. to ensure 

their availability at the very beginning of the process - iii. in visual as well as 

written format. The BSE participation plan chart provides an excellent model 

(attached), as does Mr. Jacobson's written explanation for the Monticello and Big 

Stone proceeding. 

c) Remedies: We suggest the following requirements be written into an order - at 

the Commission's earliest convenience. 

1. The Commission to require the following of spending and future 

applications for certificate of need, and siting / routing permits 

a. that a public participation plan be submitted to the Commission for 

review, comment and approval (coordinated with notice plan and 

application acceptance). 

b. Where mulitiple lines are included in one certification proceeding, the 

Commission shall consider and invite comments on whether the lines 

should have individual coordinated, or a single participation plan. 

c. Diagrammatic and written forms of the participation plan shall be made 

available to all persons requiring notice and in all public meeting 

venues.The diagram should include in a single page, insofar as is possible: 



i. The governing rules and statutes (see BSII diagram) 

ii. Public meetings (with, time and/or location) 

iii. Comment opportunities and timeline/deadlines 

iv. Timeline 

v. Web and hardcopy document access information, (including 

exemption request filings, and decisions); 

vi. How to sign up for service, project, standing, and annual public 

hearing notice lists (see item 2); 

vii. How to submit comments by mail and e-mail. 

vii. Agency, public advisor, utility, and local government contact 

information, if relevant. 

2. An approved public participation plan will be: 

a) posted immediately on PUC and DOC websites; 

b) included in hardcopy, with web citation, in all required notice formats; 

c) available at all hearings and public infonnational meetings. 

d) The plan shall be accompanied by and linked with general explication of CoN 

routing/siting processes, rules; the rights of the public to participate in contested 

and non-contested proceedings, and the interests of the public in participation. 

-This'petition assumes that, as the Commission so decides, the Commission will use its 

experience in establishing notice plan requirements to integrate a requirement for public 

participation plans. Authority for these requirements is already in statute under the 

Commission's duties and powers. This petition assumes that such a requirement can, and 

must, be implemented without delay. 

Item #2: Lists. 

a) Problem: The coordination of lists between the agencies, and the agencies and 

utilities is a long standing thorny issues. After conversation with pertinant parties, 

we conclude that this issue will NOT be resolved in a timely fashion. Conflicts 

have again arisen over notice and lists. This time the stakes are quite high for 

all parties, including the Commission. 

b) Analysis: PUC, DOC and the utilities all use different lists. As we understand it, 

DOC lists are 'project lists' assembled during the siting and routing process. There is 

easy access to sign up on line for this list at the facilities planning site. It is an 

exemplary process, which has no parallel yet on the PUC side, for Certficate of Need 

proceedings. The elaborate service list rituals at PUC are still conducted hi hard copy, 

and sometimes require the burden of notification of other parties of changes to the 

service list. Tne list changes continually and it is quite easy to have been involved for 

years in a specific proceeding, and miss notification due to the opening or assignment 

of a new docket number, which begins the service list anew. 

The 'general lists' held by both PUC and DOC, and used by the utilities suffer fewer 

of these hazards. But it is the proper scope and sendee of lists for project dockets that 



is most critical - and at greatest risk of controversy. While failure of notice cannot, if 
the serving party is judged to be acting in good faith, halt or reverse a process - it can 

still invite law suits and other opposition which are unnecessary burdens on the 

proceeding - for ALL parties. 

c) Remedy: After discussions with staff and parties, we conclude that the ONLY way 

to alleviate this problem is to create a parallel opportunity for members of the public 
to sign up on-line to be on the service list at PUC. The service list may include a 

password, if desired. But it must be possible for people to view the list This would 
be desirable for the project list too. Some have suggested that the utility notice list 

should also be made available. But this does not seem realistic and could result in 

people who have not requested to be on lists, being contacted by other members of the 

public. 

. This dimension of the remedy should be implemented immediately. At some time in 
the near future, an explanation of service list practices should be listed on the website. 

This effort will result in a much needed clarification of practices. Parties and other 

interested public will then know what to expect; and who and how to serve the lists. 

Item #3: Exemptions and transparency in Pre-Certification Phase 

a) Problem: Decisions are made in the pre-application phase which substantially 

affect the information development and procedural requirements of the proceeding. 

Transparency is essential. Completeness review and application acceptance phases 

involve significant development of information, parameters and assumptions. There is 

trouble' when these assumptions are established outside of public view. 

b) Analysis: The consequences of this for meaningful public engagement are 

apparent. The public may find itself operating by different rules, information 

"standards, and procedures than are clearly provided for by rule or statute. This creates 

confusion, distrust, contention - and numerous other ill-effects. Piecemeal 

'adjustment1 of the process (especially when rules are not in place or refreshed) 

happens through exemption/process requests and other filings before the public 

process has begun. This means that despite whatever procedural pieces are in place 

via rule and statute - which is what the public expects will frame the process -

practice becomes increasingly variable and is continually being refined towards the 

needs of the utility. The affected public views the results as arbitrary, and out of 

compliance with the intentions of rule and/or statute. This, hi turn, undermines the 

public trust and confidence - in the project, process and record - that is essential to 

actually putting new infrastructure into the ground. 

c) Remedies: The Commission needs to protect public participants from the hazards 

of unofficial 'rulemaking' activities or process 'drift', that is not in compliance with 

the expectations for accountability and involvement of the public in rulemaking 

Administrative law. The Commission needs to insist upon an *even playing field' for 

public participants, or provide comment opportunity. Several remedies are possible: 



1. Pre-Application Conference. The ALJ holds a pre-hearing conference that serves 

to get the parties on the 'same page 'regarding process, information development 

parameters etc. The Commission could hold a pre-application conference that serves 

the same function as the pre-hearing conference, at the pre-application phase. This 

would be a meeting that is open to the public, but would not require formal notice. It 

could become part of the public participation plan or serve as a platform for 

discussion and agreement on public participation and other matters that impact the 

development of the record, and public process. 

2. At minimum: Notice should include a list and links to all exemption and other 

documents that are public record from the pre-application phase. Notice should 

explain the rationale for the exemptions granted, how they vary the rule and/or affect 

information development, process and participation. 

3. No application should be approved until the applicant and agencies have 

provided timely access to all the relevant documents filed with the Commission in 

pre-application phase. These documents do not seem to be available at this phase, yet 

their content is critical to governing rule, information development, due process and 

meaningful participation. Links should include the application itself, exemption 

requests, notice plan and comments, and (we hope);-public participation plan and 

comments. 

4. Alternative Review. We respectfully recommend that the Commission, in keeping 

with the spirit and intent of Administrative law for public accountability and 

involvement in ralemaking, that a stakeholder or task group be involved in discussion 

of alternative procedures under consideration by the Commission and DOC. This 

•could help anticipate and alleviate problems in implementation. 

14.02 DEFINITIONS. Subd. 4. Rule. "Rule" means every agency statement of general applicability and 

future effect, including amendments, suspensions, and repeals of rules, adopted to implement or make 

specific the law enforced or administered by that agency or to govern its organization or procedure. 

See also: 14.055 RULE VARIANCES; STANDARDS. Subd. 2. General terms. The following general 

terms apply to variances granted pursuant to this section: 

(1) the agency may attach any conditions to the granting of a variance that the agency 

determines are needed to protect public health, safety, or the environment; 

(2) a variance has prospective effect only; 

(3) conditions attached to the granting of a variance are an enforceable part of the rule 

to which the variance applies; and 

(4) the agency may not grant a variance from a statute or court order. 
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To: 
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Subject: 

Attachments: 

Bev or Lee Topp [bevorleetopp@FRONTIERNET.NETl 

Wednesday, February 07, 2007 12:33 AM 

Bob Cupit 

bookhous@pro-ns.net 

Letter re: Minnelectrans Meeting Nov. 1,2006 

Letter to the PUC RE Minnelectrans Mtg.rtf 

Letter to the 

C RE Minnelei 

FEB - 7 2D07 

MINNESOTA PUBLIC 
UTILITIES COMMISSION 

Dear Bob: I am sending my letter which was recently read into the record of the PPSA 
Annual Hearing. Please let me know if there are any problems with the text - I have a new 
Apple computer and am just learning to use it after years of working on a PC. If you have 

questions, I would be happy to answer them. I'm sorry I couldn't 

personally get to the PPSA Annual Hearing. 

Bev Topp 



I am writing this letter to the Public Utilities Commission in an effort to register my 
input In a timely way before, not after, upcoming Certificate of Need and Route 

Certification processes to be initiated, in 2007. 

I first learned of the 345kv proposed high-voltage transmission line when, as a 

member of the Dakota County Planning Commission, we were studying an 

unrelated matter. One of the maps distributed at this meeting showed an arrow 

pointing to Eureka Township with a caption something like "proposed transmission 
line". If I were not a part of this county commission, I would not have known about this 
proposal. Through checking with various township citizens and officials, I found that 

others also did not know of this tranmission line. 

It was difficult to find information about the transmission line project, but with effort 
and knowing a couple of people who were somewhat familiar, I was able to learn 
more, including the existence of the November 1, 2006 Minnelectrans Biennial 

Planning Meeting in Plymouth, which I attended. 

I understand that, as required by law, letters to announce this meeting are sent to 

various state and local government offices. Dakota County received the letter but it 

was their understanding that it also went out to township governments. Even though 
townships in Dakota County have zoning authority, they did not receive this letter. Nor 
did it go to the Dakota County Township Officers Association. The PUC rules for 

transmission projects state, under 7848.0900: "Securing the input of public, local and 

tribal governments: Jointly or individually utilities shall seek the assistance and input 

of local government officials, tribal government officials and interested members of the 

public in identifying transmission inadequacies and alternative means of addressing 

them. And under 7848.1000: "OUTREACH EFFORTS FOR TRANSMISSION 

PLANNING MEETINGS, Notice to Interested Persons: Utilities shall conduct outreach 

efforts to inform local government officials about the transmission planning meetings 

required in this part." The rules go on to say that a minimum, county governments 

should be notified. However, because townships may be the local zoning authority, I 

believe these letters should also be sent to townships in 

the affected area. Even if they do not have this authority, notification would serve to 

inform many more potentially affected landowners, which would result in more public 

input, something I believe the PUC is trying to achieve. 

The utilities make the case that proposed routes are very wide and vague at this 

stage because of the need for more detailed study, and individual letters are only sent 

for the Certificate of Needs and the Routing Processes after 

the route area has been more closely defined. However, the timing of 

this notification, coming long after the required Minnelectrans public 

process, appears to be too late for an important part of the energy 

planning for Minnesota. 



1 understand Minnelectrans is a group independent from, but consisting of members of 
the utility community. I also understand it was charged by the legislature in 2001 to 

hold public meetings to inform Minnesota of future energy needs and to get input into 

solutions to meeting these needs. Was this the meeting for the above stated 

purpose? When I got to the meeting, needs were already linked to a Cap-X 2020 

solution. Was there a prior public meeting to discuss needs and alternatives? 

The people conducting the open house/"meeting" were, very positive and offered a lot 

of information during the open house. But contrary to my understanding that a 5:30 

presentation was scheduled, when I arrived at 4:30, there was a question raised by 

the staff at the reception table about whether a presentation/meeting would occur. 

Then later, I was told there had been a meeting earlier (than 4:30?) and they would be 

willing to "do the presentation again" for us. Again, those representatives of both 

Minnelectrans and the Cap-X 2020 lines were pleasant and willing to share 

information required from the many questions asked. But when they were asked why 

Cap-X 2020 was posed as a solution,at a meeting which, to my understanding, was 

supposed to receive public comment and answer questions PRIOR to creating 

solutions, there was really not a clear answer. 

Finally, citizens at the meeting suggested local energy alternative production as a 

means to satisfying concerns about Minnesota's economic participation in the many 

super lines transmitting energy from resources in South Dakota. National security 

advantages for local production were also pointed out. The response by 

Minnelectrans and other utility officials was that local energy production by smaller co 

ops has been proven to be too expensive and inefficient and that they have been in 

the process of being dismantled. Again, in the interest of Minnesota's sharing in 

the economic advantages of participation in the production of its own energy needs, 

and in the interest of security issues, it seems that more than just cost efficiency 

should be used in the study of alternatives. 

There was a member of the Public Utilities Commission present at the meeting on 

Nov. 1, but either because an earlier-than-announced-on-the-agenda meeting had 

occurred or for whatever reason, he did not sit in on the citizen meeting. Thus, he 

was not availed of the issues or questions that were raised. Perhaps I misunderstand, 

but it seems this is the citizens' opportunity to be heard by a state oversight group 

appointed to represent the citizens of the state of Minnesota in such matters.And 

there was no tape made of the proceedings of our meeting or, as far as I could see, 

no one taking minutes on it. Was Minnelectrans able to comply with 

7848.1100 FOLLOW-UP ON TRANSMISSION PLANNING MEETINGS: ....following 

each transmission planning meeting the utility shall prepare a synopsis of its 

presentation, public input received, and how the public input has influenced its 

decision-making process. 

I want to be clear that I am not against the production and dissemination of adequate 

electric power for Minnesota. What I find frustrating is the process by which these 

decisions have been or are being made, the apparent lack of or inadequate overage 



for public notification that exists, and, consequently, the shortage of public discussion 

of alternatives to 345 kV lines that could supply needed energy for Minnesota. 

I appreciate your consideration of the comments I have made and any communication 

you may want to undertake as a response to my observations. I have entered the 

arena for these transmission line plans later than I believe citizen participation should 

be occurring and therefore, if I have misconceptions about the process, I would be 

happy to learn about them. 

Sincerely, BeverlyTopp, 

Eureka Township 



February 19,2007 

BobCupit 

Minnesota Public Utilities Commission 

Suite 350 

121 7th Place East 
St. Paul, MN. 55101 

RE: Power Plant Siting & Transmission Line Routing Annual Hearing 

Docket E-999/M-06-1733 

Dear Mr. Cupit, 

Enclosed please find the comments of the North American Water Office (NAWO) in the above 
docket matter. Thank you for allowing flexibility in the timing of submission of these comments. 

Sincerely, 

Mike Michaud 

For: 

The North American Water Office 

PO Box 174 

Lake Elmo, MN 55042 



COMMENTS OF THE NORTH AMERICAN WATER OFFICE 

2006 ANNUAL POWER PLANT SITING HEARING 

Fundamental flaw created by transfer of environmental review 

The changes to statute that were made in 2005, transferring the responsibilities for the 

environmental review portion of power plant siting and Certificate of Need process to the 

Department of Commerce, has placed the Commissioner of the Department in an untenable 

position. 

On the one hand he is charged in Minn. Stat. § 216E.03 "The commissioner shall not consider 

whether or not the project is needed," in other words to not have a position on the value of the 

project to Minnesota citizens and ratepayers. In another portion of statute, in Minn. Stat § 

216C.10 (a)(9), he is charged to advocate or oppose projects, to "intervene in certificate of need 

proceedings before the Public Utilities Commission." Also, in Minn. Stat § 216C.09 (b) he is 

charged to take a position on the rates and other impacts issues of whether projects are needed: 

"Further, the commissioner may participate fully in hearings before the Public 

Utilities Commission on matters pertaining to rate design, cost allocation, efficient 

resource utilization, utility conservation investments, small power production, 

cogeneration, and other rate issues." 

(Minn. Stat. §2J6C. 09 (b), in part) 

The tension here is between responsibilities to analyze the environmental issues and the 

ratepayer's interests. The environmental review process requires an independence of analysis that 

considers the environmental issues surrounding a project without a bias towards need: 

"The environmental impact statement 'shall be an analytical rather than an 

encyclopedic document which describes the proposed action in detail, analyzes 

its significant environmental impacts, discusses appropriate alternatives to the 

proposed action and their impacts, and explores methods by which adverse 

environmental impacts of an action could be mitigated. The environmental 

impact statement shall also analyze those economic, employment and 

sociological effects that cannot be avoided should the action be implemented." 

(Minn. Stat. § U6D.04Suba\ 2a in part) 

At the same time the Commissioner of the Department of Commerce is charged by the Minn. 

Stat. 216C provisions to analyze and advocate among other things the financial interests of the 

ratepayers. The financial interests of the ratepayers are not necessarily always aligned with 

the best interests of the environment. This can create conflicts of interest for the 

Commissioner that can result in a potential bias of analysis in the environmental review. 

The statute and rule provisions for determining the adequacy of an EIS (Minn. Rule Ch. 

4410.2800) further complicate this potentially conflicting situation. The entity that is charged to 

review any appeal to the adequacy is also the Commissioner of the Department of Commerce, 

who, simply, due to human nature, is not guaranteed to have an unbiased approach to an adequacy 

review given his other responsibilities and duties to the financial interests of the ratepayers. 



Timing of Environmental Review 

There has been a tendency in the past, when only six months of time was allowed for Commission 
to make decisions in Certificate of Need proceedings, for the Final Environmental Impact 
statement to be available late in the administrative process. This has led to questions at times 
regarding whether the EIS is even part of the record that an administrative law judge must 
consider when making his decision on a project. Environmental law spells out specifically the 

intent that the EIS be available early in the process. 

"To ensure its use in the decision-making process, the environmental impact 

statement shall be prepared as early as practical in the formulation of an action." 
(Minn. Stat. § 116D.04, subd. 2(a), in part) 

The law also describes specifically that the Final EIS be a part of me administrative proceeding 

record. 

"The final detailed environmental impact statement and the comments received 
thereon shall precede final decisions on the proposed action and shall 
accompany the proposal through an administrative review process." 
(Minn. Stat. § l!6D.04Subd. 6(a), in part) 

Because the conflicted Commissioner of the Department of Commerce to a large measure 
controls the timing of me preparation of the Final EIS and the detenrdnation of its adequacy, the 
Commission has a special responsibility to ensure that the environmental review schedule in its 
proceedings is such that the final environmental analysis is available in a timely manner for use in 
the administrative proceedings. The Commission has the responsibility under Minn. Stat § 116D 
for implementing state environmental policy, since it is the agency making decisions on proposed 

projects 

This potentially conflicting situation regarding environmental review is particularly problematic 
' because the existing environmental statutes require tnat the Commission, and all other agencies, 

consider that environmental quality issues and the potential for environmental degradation, should 
be the paramount concern in all state agency actions. Environmental law even requires that 
economic issues should take "second place" to environmental degradation in state agency 

decisions: ■ 

tcNo state action significantly affecting the quality of the environment shall be 
allowed, nor shall any permit for natural resources management and 
development be granted, where such action or permit has caused or is likely to 

cause pollution, impairment, or destruction of the air, water, land or other 
natural resources located within the state, so long as there is a feasible and 
prudent alternative consistent with the reasonable requirements of the public 
health, safety, and welfare and the state's paramount concern for the protection 
of its air, water, land and other natural resources from pollution, impairment, or 

destruction. Economic considerations alone shall not justify such conduct. 

(Minn. Stat. § 116D.04Subd 6) 

These comments are not theoretical or hypothetical conjecture. The recent experience with the 

quality and timing of the EIS developed for the Monticello Dry Cask Storage Facility offers 
evidence of how this conflict can express itself in a particular proceeding. (See a copy of the 
North American Water Office comments on the adequacy of that EIS attached.) 



Socioeconomic factors in decision making - need for enhanced consideration 

A major component of the Commissions' responsibilities includes determining reasonable rates 

charged to ratepayers. The environmental policy laws of the state require that Commission 

decisions consider factors other than the just the direct economic impacts in its decisions. In 

Power Plant Siting and Transmission Line routing, a broad societal based cost-benefit analysis is 

required. 

"The environmental impact statement shall be an analytical rather than an 

encyclopedic document which describes the proposed action in detail, analyzes 

its significant environmental impacts, discusses appropriate alternatives to the 

proposed action and their impacts, and explores methods by which adverse 

environmental impacts of an action could be mitigated. The environmental 

impact statement shall also analyze those economic, employment and 

sociological effects that cannot be avoided should the action be implemented." 

(Minn. Stat. § 116D. 04 Subd 2a), in part) 

This has also been recognized in Power Plant Siting Rules: 

"Environmental, economic, employment, and sociological impacts: for the 

proposed project and each major alternative there shall be a thorough but 

succinct discussion of potentially significant direct or indirect, adverse, or 

beneficial effects generated." 

(Minn. Rules Ch 4410.2300(h), in part) 

In the past there have been attempts to quantify some environmental air emission impacts for the 

Commission to consider in its decisions, these have been helpful in providing structure to this 

particular environmental attribute of proposed projects. But it is by no means an inclusive list of 

the types of factors that the Commission must consider in its decisions under environmental 

policy law. As shown by the above references, environmental and socio-economic factors play a 

key role in the required level of review in its decision process. 

The changing circumstances of the understanding of the risks from impending global climate 

change and the rise of the desire for community owned energy projects, has elevated the need for 

the Commission to reconsider how it will evaluate these "non direct cost to ratepayer" factors in 

its decisions. Economic factors cannot be given precedence in decisions over these other vital 

societal interest factors. 

Summary Statement 

Not fixing the inherent problems created by the recent changes in the law has consequences. It is 

only a matter of time until a court will overturn a Commission decision based on issues related to 

environmental review, either on conflicts of interest related matters, or on an inadequate 

consideration of the environmental and socio-economic factors required by Minn. Stat. § 116D. 

Continuing on with business as usual will bias the decision making process to reinforce and 

entrench the status quo, and the privileges and abuses attached to conventional energy 

development. 



NORTH AMERICAN WATTER OFFICE 

PO BOX 174 

LAKE ELMO, MN 55042 

April 10, 2006 

Ms. Sharon Ferguson 

Department of Commerce 

87 7th Place Suite 500 
St. Paul, MN 55101-2198 

RE: Comment on the Adequacy of the Final EIS 

Docket No. E002/CN-05-123 

Dear Ms. Ferguson: 

The Final Environmental Impact Statement (EIS) in the above captioned matter is not 

adequate because it fails to meet, even under the most lax and casual of all possible 
interpretations, the most rudimentary and basic requirements set forth in Minnesota Rule 
4410.2300, Items G and H, as required by Minnesota Rule 4410.2800. Subd.4 Item A. It 

• also fails to meet the provisions of Minn-. Rule 4410.2500 regarding incomplete or 

unavailable information. 

First, the Scoping Decision for this EIS puts great emphasis on producing a thorough and 
detailed analysis of alternatives as provided by Minnesota Rule 4410.2300, Item G. As 
delineated and documented below, the required thorough and detailed analysis of the 

alternatives was not done. 

Second, we recognize that the Scoping Decision defers to federal authority regarding 

radiation release standards, security protocol and requirements, and management 

procedures for the prevention of nuclear accidents. The setting of these standards, 
requirements and procedures by federal authorities, however, is not the same as their 
environmental, economic, employment, and sociological impacts and related costs. The 

setting of standards and procedures does not eliminate impacts and costs. Rather, federal 
standards and procedures merely set limits and establish probabilities for impacts and 

costs. Actual and potential impacts and costs still exist, and the RGU as defined by state 
law is still required to examine those actual and potential impacts and costs to determine 

if they are acceptable in Minnesota. While the RGU can specify areas for particular 
scrutiny in its Scoping Decision, as it has done in this case, neither those specifications 



not its lack of authority to set certain standards and procedures diminishes its 
responsibility to evaluate acknowledged actual or potential environmental, economic, 

employment and sociological impacts pursuant to Minnesota Rule 4410.2300, Item H. 

In this EIS, any possible environmental, economic, employment, and sociological 
impacts and costs of routine radiation releases that will result from the operation of the 
proposed facility are simply denied without evaluation. There is no evaluation of the 
probability that security protocol is adequate. There is no evaluation of the 

environmental, economic, employment, and sociological impacts and costs if it is not 
adequate to prevent an uncontrolled and catastrophic release of radionuclides. Likewise, 

there is no analysis of the probability that plant management procedures actually will 
prevent an uncontrolled catastrophic release of radionuclides, or of the environmental, 
economic, employment, and sociological impacts if those procedures are not sufficient to 

prevent such a release. 

These flaws are fatal. They are not particularly difficult to understand. Information that 

allows the EIS to avoid these flaws is readily available on the record. If that information 

is rejected and this document is deemed adequate, it will only be because decision-

makers are intent on substituting their opinions and the privileges of nuclear theology for 

common sense, common decency, verifiable substance, and the rule of law. 

1. Adequacy Comments Regarding Generation Alternatives 

The Minn. Rules 4410.2800 Subp. 4, "Determination of Adequacy" outlines a decision 

framework that encompasses three main parameters. The Rule states that an EIS shall be 

determined adequate if it: 

A. addresses the potentially significant issues and alternatives raised in 

scoping so that all significant issues for which information can be 

reasonably obtained have been analyzed in conformance with part 

4410.2300, items G and H; 

B. provides responses to the substantive comments received during the 

draft EIS review concerning issues raised in scoping; and 

C. was prepared in compliance with the procedures of the act and parts 

4410.0200 to 4410.6500. 

This document fails all three tests in the context of the examination of generation 

alternatives. This document does not analyze all significant generation alternative issues 

for which information can be reasonably obtained from the hearing record. It does not 

respond to all substantive generation alternative comments in the hearing record. It is 



missing information on generation alternatives required to comply with the 
Environmental Policy Act and EQB Rules 4410.0200 to 4410.6500. 

UNADDRESSED ISSUES 

There are many issues surrounding characteristics and use of wind generation as part of a 
package of technologies that could replace Monticello generation that abound in the 
hearing record. One key wind technology issue is how much energy can be obtained 
from these types of resources going forward. Two major wind resource data bases 
developed over the course of time from the Department of Commerce Wmd Resource 
Assessment Program are in the record.1 The FEIS contains no analysis or discussion of 
which of these databases is the appropriate one to use to calculate energy from new wmd 
turbines that would be installed in Minnesota as part of a generation alternative that 

includes wind resources. 

Another unaddressed issue is the appropriate amount of biodiesel and ethanol fueled 
generation resources that could reasonably be expected in a distributed generation 

scenario. 

Whether the use of DG resources should be constrained as Xcel has done in its analysis to 
just load serving and not energy export uses is another unaddressed issue. Implicit m this 
issue is whether an alternative including dispersed generation is viable. 

We are not providing a comprehensive list of all unaddressed issues here but offer these 
as examples of topics that are not even mentioned in the FEIS as drafted. 

The general need to comprehensively address generation alternative issues raised in the 
record is driven by Minn. Rule 4410.2300, items G and H. Part G specifically requires: 

"The EIS must address one or more alternatives of each of the following 

types of alternatives or provide a concise explanation of why no 
alternative of a particular type is included in the EIS: alternative sites, 
alternative technologies, modified designs or layouts, modified scale or 
magnitude, and alternatives incorporating reasonable mitigation measures 

identified through comments received during the comment periods for.EIS 

scoping or for the draft EIS." 

At the least the document must explain why certain options or issues are not included in 

the analysis. 

UNADDRESSED COMMENTS 

Comments have been raised by parties in this proceeding regarding how various 
ownership structures of generation resources affect the economics of generation projects. 
Ownership structures impact both economic impacts to ratepayers and economic 

1 See Rebuttal Testimony of Jeff Haase 



f '.*-.. development opportunities for communities.2 These comments, as well as many other 
socio-economic comments have not been addressed in this draft. 

The Need to address these comments is spelled out in Minn. Rule 4410.2700, Subpart 1. 

"The final EIS shall respond to the timely substantive comments on the 

draft EIS consistent with the scoping decision. The RGU shall discuss at 

appropriate points in the final EIS any responsible opposing views relating 

to scoped issues which were not adequately discussed in the draft EIS and 

shall indicate the RGU's response to the views." 

Particularly missing from the draft is an itemization of opposing views and a response to 

these views. 

COMPLIANCE WITH STATUTE AND RULE 

-Both Minn. Stat § 116D.04, Subd. 2a. and Minn. Rule 4410.2300, item H require an 

analysis of economic and social impacts. Minn. Rule 4410.2300, item H specifically 

mentions the need to address this matter for the generation alternatives: 

"Environmental, economic, employment, and sociological impacts: for the 

proposed project and each major alternative there shall be a thorough but 

succinct discussion of potentially significant direct or indirect, adverse, or 

beneficial effects generated." 

This type of analysis is completely missing from this draft. This analysis is particularly 

germane to this matter since the opportunity for, and benefits of, Community Based 

Energy Development is developed throughout the hearing record. 

In addition to providing an analysis of socio-economic and employment issues, Minn. 

Rule 4410.2300, item H indicates the FEIS must: . 

"identify and briefly discuss any major differences of opinion concerning 

significant impacts of the proposed project on the environment." 

There is no discussion or comment in this draft of the various parties' positions on 

generation alternative quantitative or qualitative impacts on the socio-economic or 

- employment environment. 

SCOPING DECISION REQUIREMENTS 

Minn. Rules 4410.2100 Subp 6a indicates that the EIS must address issues identified in 

the Scoping Decision document There are specific and substantive directives in the 

Scoping Decision regarding the analysis of generation alternatives. 

See Direct Testimony of Mike Michaud. 

4 



The EQB Scoping Decision document, dated June 16, 2005, called out a special standing 
for the analysis of generation alternatives. The decision summary points this out: 

"Therefore, most relevant technical and environmental issues—other than 
an analysis of generation alternatives—are either (1) addressed in detail in 
the CON Application or in subsequent supplements, (2) preempted by 
federal regulations, (3) subject to detailed review in the federal EIS, or (4) 
a combination of the above. For these topics, the EIS will verify, 
suaai&rize, supplement and incorporate by reference available 
information as outlined in the attached Scoping EAW. Finally, the EIS 
will include an new study that will define and analyze the feasibility and 
impacts of generation alternatives to continued operation of the MonticeUo 

Generating Plant until 2030."3 

Unlike some issues preempted by federal jurisdiction, the FEIS content regarding 
generation alternatives is required to be a "new study that will define and analyze the 
feasibility and impacts of generation alternatives." The intent was clear that the 
information in the application and in supplements provided by Xcel Energy would not be 
sufficient to fulfill the EIS requirements. There is a burden placed on the preparation ot 
the EIS for the development of new and therefor independent analysis of the generation 

alternatives. This point is emphasized further on in the scoping decision where the EQB 

required that 

"The EIS will include a study and analysis of new data regarding the 
feasibility and environmental impacts of reasonable alternatives to 

continued operation of the MonticeUo Generating Plant.' 

The requirement here is to develop new data regarding reasonable alternatives. This 
requirement has not been met in the FEIS as drafted. The only new data and analysis m 
the document is in the limited area of development of one new renewable DG option. 

The only presentation in the document of other feasible generation alternatives is that of 
information provided by one party to the proceeding, the Department of Commerce. 
There is neither a discussion of the information or analysis of generation alternatives 
presented by other parties in the proceeding, nor independently developed information 
the other generation options provided by the Energy Facility Siting staff. This is also 
contrary to the intent of Minn. Stat § 116D.04 that requires the environmental impact 

statement to "be an analytical rather than an encyclopedic document." 

The scoping decision contained specific requirements for analysis regarding the 
the Strategist computer model. The requirement is detailed as follows: 

use of 

3 See summary section of Scoping Decision, p.2. 

4 See Scoping Decision, section in D, p7. 



"In addition, the CON Application alternatives analysis is based largely on 
a proprietary computer model called "Strategist" developed by New 
Energy Associates, Inc. The Strategist model will be evaluated for 

possible use for the state EIS, and if used, all algorithms will be reviewed 

and input assumptions will be evaluated and described in detail. 

Alternatively, if Strategist model details and assumptions are not adequate, 

a different method of evaluating alternatives will be used." 

This requirement of the EQB Scoping Decision has not been met The document does 
state that it incorporates by reference "the economic analysis by the Minnesota 
Department of Commerce and other parties to the Certificate of Need proceeding at the 
PUC."6 There is however no review, discussion, or independent analyses of the various 
issues that have surfaced in hearing regarding the strategist model and its input 
assumptions. The strategist modeling input assumptions have been a key issue in this 
proceeding, ye! no evaluation as required by the EQB Scoping Decision is provided m 

this document. 

Another requirement of the Scoping Decision is that: 

"Information required by Minnesota Rules chapter 7855 for any DG 
alternative will be supplied within the EIS if the information is not already 

included within Xcel's Petition or Xcel's June 15,2005 Supplement." 

There is no section of the FEIS as drafted that specifically addresses this requirement. 

There should be a discussion in the document of whether or not Xcel's Petition or Xcel's 
June 15, 2005 Supplement satisfies these requirements and a development of these 

informational requirements for at least the renewable DG alternative. 

The Scoping Decision also requires that the No Build Alternative will be addressed in a 

certain way: 

"The consequences of shutting down the Monticello Generation plant with 

no replacement generation will be briefly described, including the 

description of the ISFSI capacity likely required for decommissioning 

whether or not the plant continues to operate past 2010." 

The FEIS document does address the latter part of this requirement regarding ISFSI 

capacity, but there is no discussion of the consequences of shutting down the Monticello 
Generation plant with no replacement generation. Since there is a MISO market 
available for purchase of energy, at least this attribute of the no build alternative should 

be addressed to comply with the Scoping Decision requirements. 

5 See Scoping decision section III D, p. 7. 

6 Draft FEIS p. 57. 
7 See Scoping Decision section III D, p. 7. 

8 Ibid. 



A significant deficiency exists in this draft regarding another Scoping Decision 
requirement, discussion of the economic feasibility of alternatives: 

"The analysis of the economic feasibility will cover the same alternatives 
for which environmental impacts are evaluated, but will incorporate by 
reference the analysis of the Department of Commerce in the CON 

proceeding."9 

This requirement has not been met since the information added to Tables 7-4 and 7-5 
contains only information from Dr. Rakows' Direct Testimony and does not consider 
data provided in subsequent written or oral testimony of Department of Commerce 
witnesses. Additionally, this requirement by the EQB should be considered a necessary 
but not sufficient condition for the scope of economic analysis required by Statute and 
Rule. As we have stated earlier, the statute and rule requires discussion and analysis of 
various differing positions on this topic as developed in the record. 

2. Adequacy Comments Regarding Routine Radiological Releases 

The EIS and the record of this proceeding affirm without controversy that Monticello 
routinely releases ionizing radiation. The amount of ionizing radiation that Monticello 
routinely releases on an annual basis, as reported by the Nuclear Regulatory Commission, 
is contained in Exhibit #16. In the early years of plant operation, annual releases 
approached and even exceeded a million Curies. Since then, several tens, if not hundreds 
or thousands of Curies have been released annually. Whether or not these releases are 

within standards is not at issue. What is at issue is whether the releases, within standards 
or not, cause environmental, economic, employment and sociological impacts, and if so, 

what are the costs of those impacts. 

The EIS clearly states that no radionuclides associated with plant operations have ever 

been found. Monitoring protocol is described, but the monitoring program has never 

detected any of the radiation that is officially reported to have been released (EIS p. 33). 

The obvious questions therefore become: where does radiation go after it has been 
released? What is the environmental fate of the various radionuclides? How does each 

of them move through the ecosystem during the period of many years in which the 

radioactive decay process occurs? 

The monitoring program fails to answer these questions. TTie EIS fails to ask these 

questions or to even recognize that they exist. 

Nevertheless, the radionuclides are released, and that is the end of our actual knowledge 

about where they go and what they do for the remainder of their radioactive life. There is 

monitoring data that documents where the radionuclides are not, and based on that lack 
of information there are computer models that show no significant concentrations. But 

9 See Scoping Decision section JH E, p. 8 



there is no infonnation at all, in the EIS or on the record, to justify any conclusion about 

where they go, or if they concentrate, or whether human receptors abide within 

concentration zones, or how any individual radionuclide may happen to be Digested or 

-inhaled. Without information that defines where reported releases go, as opposed to 

monitoring and modeling that fails to detect them, there is no factual basis for 
conclusions regarding their environmental, economic, employment and sociological 

impacts. Yet, the EIS simply presumes that the failure of monitoring and modeling to 

detect releases means that there is no reason for concern. 

The argument that radiation concentrations near the plant are similar to those in 

Minneapolis (page 43) is irrelevant because background radiation levels are irrelevant if 

the issue is determining the fate of radionuclides released at Monticello. In addition, 

because Minneapolis is also within the 50 mile radius of Prairie Island, routine releases 

from Prairie Island have the ability to mask Monticello release. 

The groundless presumption that failure to detect releases eliminates concern about them 

supports the flawed conclusion in the EIS regarding impacts of routine releases, which is 

that they have no impacts. This conclusion is presented as an article of faith, without 

analytical foundation. 

Nuclear theology holds that these routine releases are without biological or public health 

consequences, and the EIS incantation of this theology, faithfully rendered on page 33, 

places all life in "a sea of radiation" in which all".. .tissues are constantly awash with 

radioactivity from the sun, the earth and products of human technology." In the best of 

theological tradition, this is true but irrelevant. 

The BIER VII Report of the National Academies of Science (referenced with key 

findings in Public Exhibit #16) on the biological effects of ionizing radiation concludes 

that'there is no safe level or threshold of ionizing radiation exposure; that exposure to 

background levels causes biological damage; and that additional exposures cause 

additional risks. 

The BEIR VII Report reaffirms the Linear-No-Threshold model for predicting health 

effects from radiation, meaning that every exposure causes some risk and that risks are 

generally proportional to dose. Further, the Dose and Dose-Rate Effectiveness Factor has 

been reduced, meaning that the projected number of health effects at low doses are 

greater than previously thought. In addition, new mechanism for radiation damage were 

recognized and recommended for further study, but not included in the risk estimates in 

the report. 

Testimony submitted by Diane Rother (St. Paul Public Hearing, 2/16/06, TR p.51 Public 

Exhibit 15) provides evidence of the new mechanisms in which background radiation 

levels lose significance when compared to the exposure caused by radionuciides that have 

. been ingested or inhaled an absorbed into body tissues. Once internalized, each ionizing 

emission becomes extremely efficient at destroying cell membranes, thereby opening the 

door to mutations, cancers and other diseases. 



There is no discussion of any of this in the EIS. It's as if the National Academies of 
Science doesn't exist It's as if testimony on the record gets to be selectively ignored. 

It's as if Minn Rule 4410.2300 Item H doesn't exist, which requires that, "The EIS shall 

identify and briefly discuss any major differences of opinion concerning significant 

impacts of the proposed project on the environment." It's as if the provisions of the 
Environmental Rights Act (Minn. Stat §116B) and the Environmental Policy Act (Minn. 

Stat. § 116D) don't exist, and the provisions of Minn. Rules 4410.2500 dealing with 

incomplete or unavailable information are irrelevant. 

The depth of the failure of the FEIS to even consider the potential for impacts due to 

routine releases that will occur for an additional 20 years as a result of the proposed 
facility is illustrated by the "Cumulative Impact Matrix" on back of the first page 31. It 

says these impacts will be "very low" between 2010 and 2060 because "plant ceases 

operation in 2030" and because the "plant's past record accurately predicts future." To 

the first point, the 20 year period of concern when controlled releases will occur is 

summarily dismissed. The period of concern doesn't even count. To the second point, 

monitoring data that allows for a rational understanding of the plant's past record 

regarding environmental pathways of controlled releases does not exist, and there is no 

examination at all of scientifically established factors that cause those releases to be of 

concern environmentally and socio-economically. The "very low" is something that 

somebody just made up. 

Specifically to the four factors identified on page 30, the likelihood of repeated 

occurrence of controlled releases between 2010 and 2030 if the proposed facility is 

authorized is 100%. There will never be any warning to the public regarding any of the 

occurrences. The damage caused by the occurrences is unexamined, and conclusions in 

the FEIS about that damage are nothing more than unsubstantiated opinion. The 

potentially exposed population within a 50 mile radius includes millions of people. 

Translating these factors into a conclusion of "very low" impact requires a deep 

regression into nuclear theology and ignorance of EIS criteria sited above. 

3. Adequacy Comments Regarding Security 

The security issue is certainly within the scope of this proceeding, as evidenced by 

portions of the Application, by testimony of Applicant witnesses, and by a hollow, 

unquestioning regurgitation of the Applicant's position regarding security issues in the 

EIS. The fact that federal authorities are responsible for setting and enforcing security 

requirements does not diminish the responsibility of the EIS to analyze the probability 

that established security requirements are adequate, and to identify potential impacts and 

costs if they are not 

While there is evidence on the record regarding the impacts and costs of a terrorist 

occurrence, there is no such analysis in the EIS, and without it, the EIS is not adequate. 



The "Cumulative Impact Matrix" on the back of the first page 31 identifies "terrorism" as 

an issue of concern and lists the four factors to gauge its level or degree of impact. While 

these may be appropriate things to consider, there is no presentation about the criteria 

used to evaluate or score them, or about the weight each was given. For example, what 

factors were included in the analysis that the EIS used to determine that the likelihood of 

a terrorist occurrence is low? What was the process to evaluate those factors? Who 

made that determination? What does "low" mean? What is the probability that "low" is 

the correct conclusion? What are the confidence-bounds surrounding the probability that 

"low" is the correct conclusion? Without answers to each of these questions, the 

conclusion is nothing more than someone's arbitrary opinion. 

With regard to "potential severity or extent," what percentage of available radionuclides 

was presumed to be released by the occurrence? What were the meteorological and other 

factors that would affect public exposure presumed to be? Over what period of time did . 

the release occur? What were the dispersion mechanisms? 

Presuming that there was a warning that made a difference, what assumptions were made 

regarding the effectiveness and efficiency of evacuation procedures? What presumptions 

were made regarding the availability and ability of medical personnel to treat victims? 

How many victims were presumed? Over what period of time would adverse health 

impacts be counted that were caused by exposure to released radionuclides? What 

evacuation zone was presumed? How long would the evacuation zone have to be 

- abandoned? What would clean-up costs be? What would be the effect of clean-up costs 

on the economy of the state? Without answers to these questions, and no doubt many 

more, the "low" conclusion is nothing more than someone's arbitrary and subjective 

opinion, and there is no way to analyze it from any sort of objective perspective. Such 

conjecture has no legitimate place in an EIS. 

This failure is compounded by the assumptions that were acknowledged for the analysis, 

as found on the bottom of page 30. What was the baseline assumption regarding the 

preparedness of response capabilities? How do you know that the baseline is 

appropriate? What was used to measure and evaluate improvements? What is the 

probability that appropriate federal authority will adequate oversight and regulatory 

functions until 2230? What is the probability that local, state and federal governing 

structures will remain intact and stable during this time period? What criteria and process 

was used to determine this probability? What degree of certainty bounds the probability 

assessment? What a bunch of tripe. 

4. Adequacy Comments Regarding Degradation and the Potential for Accidents 

The EIS "analysis" of plant maintenance, the potential for accidents and their 

environmental, economic employment and sociological impacts and costs, has the same 

set of issues that are discussed above regarding security. The fact that federal authority 

establishes and enforces degradation management in no way diminishes the responsibility 

of state authorities to analyze potential impacts and costs if degradation management 

10 



proves to be inadequate. What is the probability that plant maintenance procedures will 

prevent a major release of radionuclides? How was this probability arrived at and what 

degree of confidence bounds it? Rather than repeat all the questions that were posed 

regarding security, suffice it to say that the EIS presentation of plant management issues 

that will result from authorizing the proposed facility are all subjective opinion. The EIS 

presents no criteria that can be evaluated. 

Conclusion 

The document is not an Environmental Impact Statement. It is a course and crass 

regurgitation of the Application, driven by unsubstantiated opinion, groundless belief 

and wishful thinking. Lack of independent analysis is rampant throughout the document. 

Even giving the document every possible benefit of doubt regarding controversial, 

incomplete or unavailable information fails to salvage it. If differences of opinion occur 

regarding significant issues, Minnesota Rule 4410.2300 Item H still requires that the 

differences be identified and briefly discussed. They were not. Where there is 

incomplete or unavailable information, Minn. Rule 4410.2500 requires an explanation of 

what information is lacking and why, why it is relevant and what its potential 

significance is regarding reasoned choices among alternatives, a summary of existing 

credible scientific evidence that is relevant to evaluating potential impacts, and an 

evaluation of such impacts of the project and its alternatives based on theoretical 

approaches to research methods generally accepted in the scientific community. None of 

this was done, or even attempted. 

If this document is deemed to be adequate by the Commissioner of the Department of 

Commerce, the process of public intervention and citizen participation is farce and 

charade. If the consequences of this document weren't so destructive, it would be just 

plain silly. 

George Crocker, Executive Director 

North American Water Office 
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HandDeuvered 

BobCupit 

Minnesota Public Utilities Commission 

121 East 7th Place, Suite 350 
St. Paul, MN 55101-2147 

Re: In the Matter of the Annual Hearing for the Power Plant Siting Program 

Docket No. E999/M-06-1733 

Dear Mr. Cupit: 

The State's zeal to set up a "one stop shop" for issuing regulatory permits for 

large energy facilities has resulted in a broken process for regulatory review of 

applications for these facilities. The Department of Commerce has taken over 

environmental review of project applications from the Minnesota Environmental Quality 

Board and public interest review from the Minnesota Department of Public Service. The 

end result, as most recently and appallingly Illustrated in the MinnCan Pipeline 

application process, is that the public protections embedded in our state's energy laws 

were cast aside, and affected landowners were denied their legal due process rights. 

Project Advocacy by the Department of Commerce 

Unfairly Prejudices Regulatory Review 

The Department frequently files formal written testimony in energy facility 

proceedings declaring that a project should be approved—"based on a preponderance 

of the evidence in the record"—before any record has been established, before any 

public hearings have been held and before any opposition to the project has had time to 

emerge.1 This closed approach announces publicly that the Department has no 
intention of considering issues raised in the hearing record. Such predetermination 

signals to the public, to the administrative law judge who conducts the/contested case 
proceeding, and to the decision makers at the Public Utilities Commission that "the fix is 

In" on a project before the process is even underway. The preapproval approach 

1 See, e.g., Minn Can's Pipeline record and Xcel's Southwest Minnesota 345 kV transmission line records. 



overwhelmingly prejudices any analysis (or even consideration) of the public's input into 

the record. For example, in the MinnCan Pipeline* proceeding, the Department refused 
to comparatively analyze whether the system alternative overwhelmingly recommended 

by the public—replacing and enlarging aging pipes in the company's existing right-of-
way rather than building a new pipeline on unspoiled land—was a feasible and prudent 

alternative to the company's preferred project. 

This approach does not serve the public interest, nor does it satisfy the legal 

requirements of the Department in these proceedings: 

Subd. 11. Department of Commerce to provide technical expertise and other 

assistance. The commissioner of the Department of Commerce shall consult with other 

state agencies and provide technical expertise and other assistance to the commission or 

to individual members of the commission for activities and proceedings under this chapter. 

Minn. Stat. 216E.03, subd. 11. The Department's own website explains its mission as 

being the "state's chief regulator for the energy industry" and "providing a fair and 
consistent regulatory environment." The Department has strayed from its regulatory 

duties to become a company shill. By doing so, it fails its duties to the Public Utilities 
Commission and to the citizens of our state. There is nothing even remotely fair about 

this approach. 

The project advocate cannot also serve as the regulatory analyst the 

environmental reviewer, and the public advisor. The Department's early advocacy in 
fgvor of applications for energy facilities sets up an immediate conflict of interest and 
eliminates the neutrat analysis necessary to assist decision makers. 

The State's Pubuc Advisor Program Does Not Assist Affected Citizens in 

Understanding or Participating in Regulatory Proceedings 

The State's laws for reviewing applications for power lines and pipelines call for 
the appointment of a "Public Advisor" who will assist affected citizens in understanding 
and effectively participating in the regulatory proceedings. The Department is quick to 
point out that the Public Advisor cannot act as an "advocate" in this role. Then how can 
the Department act as an "advocate" for the company who applies for authorization to 

take citizens' lands? 

The Public Advisor Program has made no effort to explain Minnesota's regulatory 

processes to the citizens. The Public Advisor Program has not generated a single 
document to assist the public in understanding the complex regulatory processes that 

are foisted on ordinary citizens as soon as a company files an application seeking 
permission to build large energy facilities on private lands. The Public Advisor Program 

has never worked to ensure that landowner notification is properly implemented. The 
Public Advisor Program has never intervened as a formal party in a regulatory 

proceeding to bring landowner issues forward, to ensure that landowner questions are 

answered by the applicant, or to assist the public in developing a record that would 
promote fair consideration of feasible system or route alternatives. 



In the MinnCan Pipeline Project, the State appointed two Public Advisors (one for 

need and one for routing) who not only did not help landowners effectively participate in 

the proceedings, but who yelled at and confronted people for raising legitimate issues at 

public meetings that were designed to address the issues! The Public Advisors did not 

question the company when issues of improper landowner notification were repeatedly 

raised, did not ask for notice to the new landowners who were impacted in the middle of 

the process by new route alternatives, did not make the company answer the public's 

questions in the hearing record, did not insist that citizens be allowed to participate in 

the Certificate of Need contested case hearing, and did not protect landowners from 

abuse and intimidation at the hands of the applicant (which is well documented in the 

ALJ Report and Record): 

At the Public Utility Commission's hearing on MinnCan (February 13, 2007), 

many landowners testified yet again about the abusive treatment they had been 

subjected to by the company's land agents. Commission Chair LeRoy Koppendrayer 

claimed that land acquisition tactics were not in the "scope" of the Commission's 

application review process, so he thought the Commission didn't have to deal with those 

problems. Mr. Koppendrayer is terribly mistaken. Unless and until permits are 

issued for the construction of large energy facilities, there is no eminent domain 

process—there is only an application process, which is under the absolute jurisdiction of 

the Public Utilities Commission. The company cannot claim eminent domain authority 

until after regulatory permits are in hand, which means that MinnCan defrauded the 

landowners by its actions. The Commission is fully responsible for what happens 

throughout its application process. 

♦ ♦> ♦ ♦> 

Commenters at the January 23, 2007 Annual Power Plant Siting Act hearing 

agreed that the system is broken and it needs to be fixed. We offer some 

suggestions. 

1. The Department of Commerce Must Stop Advocating for Approval of 

Facilities in the Application Process. The Department likes to justify its project 

advocacy approach by claiming that it's not advocating for the project or the applicant, 

but instead for the ratepayers of our state. This is hog wash, and merely a thin disguise 

for its true mission: enhancing Minnesota's business environment. It's true that the 

success of our state's businesses is an important consideration, and may be reasonable 

justification for promoting a particular project: However, the agency that is charged with 

analytical responsibilities in the application process—including issues of need, 

environmental review and public input—cannot also be a project booster. The 

Department is encumbered by its regulatory duties in reviewing applications, which 

precludes it from appearing as anything other than a neutral analyst In the MinnCan 

hearing process, the Department justified approval of the project on the basis that The 

Company would not take this step if it did not expect to use the facility at levels that 

were profitable." Analysis of profit is not analysis of need, and the Department cannot 

issue recommendations in advance of the hearing record. If the Department of 

Commerce wants to advocate for the business community, then it must be relieved of all 



analytical duties and responsibilities, including environmental review, regulatory review 

and appointment as a public advisor and facilitator. 

The public is entitled to a state agency that will carefully analyze all the data in 

the record. For example, if an energy company applies for authority to construct a new 

power line through Minnesota to deliver energy to another state, we must analyze how 

much electricity is used in our state, how much is being exported through our state 

already, and how much is needed. The question (and analysis) must be whether it 

would serve the interests of Minnesota citizens to build export poweriines on their 

lands.3 Same thing for pipelines. If most of the product being shipped in the pipeline 
leaves our state, the reviewing agency must bring that data forward to the hearing 
record. The Department has consistently suppressed this type of information from the 

public record while it advocates for the construction of large energy facilities in our state. 

2. If the Company Enjoys the Benefit of State Agency Advocacy, Then 

the Public is Entitled to That Representation Too. The public is entitled to equal 

treatment under law. That's an inviolable Constitutional Right. If the company applicant 
gets its own state agency advocate for a project, then the public is entitled to its 

advocacy agency as well. The deck is so stacked in favor of the applicant and against 

affected citizens in these proceedings that it's totally ridiculous—and patently unjust. 

The company takes all the time it needs to prepare its application, seek exemptions 

from the laws that govern proceedings, meet with agency staffers to sell them on the 

project, and time its application for maximum benefit to the company3—alt before the 
landowners know anything about it. 

The citizens, on the other hand, have to try to figure out what is happening and 

what they can do about it in a very short period of time. Intervention deadlines, 
environmental scoping deadlines, route or system alternative deadlines, and testimony 

deadlines are ail loaded into the early stages of the application process. Before the 

citizens can even look through the application or figure out the laws, they're supposed 
to be able to propose a route alternative that is equal in its presentation to what the 

company spent months and years preparing. (All with no help from the State agency, 

who claims it is not allowed to advocate on the public's behalf!) This approach is wrong' 

and must be changed to give citizens a fair chance to effectively participate in state 

proceedings that impact their lands. 

: Applications are now in the works to build gigantic export transmission lines across our entire state. 
3 The approach favored by company applicants is to use the busy period between Thanksgiving and 

Christmas to foist a project or hearings on citizens and hope they're too overwhelmed to participate. 



3. Explain the Energy Facility Permitting Processes to the Public in 

Language They Can Understand. The Federal Energy Regulatory Commission 

(FERC) has authority for siting interstate pipelines, hydroelectric projects and, more 

recently, interstate transmission lines. FERC's processes include landowner notification 

requirements whereby ail affected landowners receive direct mailed notice similar to 

that required in our state transmission laws, PLUS a FERC-prepared pamphlet that 

explains FERC's certification process and that "addresses the basic concerns of 

landowners." When a citizen goes to FERC's web site home page, there is a 

conspicuous tab called "For Citizens.1' By clicking on this tab, citizens are offered a 

wide array of information, pamphlets, instructions, schematics and links to help them 

understand the regulatory processes that affect them, and to help them understand how 

they can effectively participate in those processes. We are attaching a small portion of 

the documents available to citizens when they visit FERC's website in a binder with this 

comment: 

A. Home Page 

B. For Citizens Page 

C. Projects Near You 

Page 

D. About FERC Page 

E. Getting Involved 

F. Should I Get 

Involved? 

Has tabs to leam about FERC, the industries it regulates, contact 

information, eLibrary, a prominent "For Citizens" section, and a tab linking to 

open projects, citizens1 guides, etc. The Tor Citizens" tab appears at the top 

of every page that is opened—not just the home page. 

Contains sections entitled "Projects Near You," "About FERC," "Getting 

Involved," "Citizen's Guides" and "Contact Information." Shows who to call to 

find docket numbers or to get help. 

Allows cjiizens to locate projects on a map, which opens into information 

available about particular projects under review. 

Explains how FERC Commissioners are appointed and what the agency 

does and does not do. 

Explains participatory rights in projects that affect citizens. Contains sub-

tabs "Should I Get Involved,' "How to Get Involved" and The Process" at the 

beginning and end of the page. -

Links to comprehensive schematic of how to decide whether to intervene in a 

proceeding. 

G. How to Get Involved Explains opportunities for landowner and citizen participation. Links to 

explanations of Alternative Dispute Resolution, Petition for Rehearing, using 

eFiling, using eSubscription, using Calendar of Events and using eLibrary. 

H. The Process Provides overviews (via easy to understand schematics) of the pre-filing 

process, the application filing process, and the construction process. 

Provides a link to "Ideas for Better Stakeholder involvement" document/' 



Ideas for Better 

Stakeholder 

Involvement 

J. Citizen Guides 

K. AGuidetotheFERC 

Electric 

Transmission 

Facilities Permit 

Process 

L An Interstate Natural 

Gas Facility on My 

Land? What Do I 

Need to Know? 

A comprehensive discussion of the processes and citizens' options for 

obtaining information and participating in the processes. Discusses 
stakeholder input, environmental review, applicant options, agency options, 

and citizen action options. Links within document to laws, rules, industry 

organizations and companies. This is an excellent document and tool for 

citizens. 

Contains links to citizens guides and websites that explain the processes for 

electric transmission, liquefied natural gas, natural gas, hydropower, and oil 

pipeline facilities permitting processes. 

Even though FERC just completed its rulemaking on new authority granted 

by Congress to site certain interstate transmission lines, the agency has 

already created citizen guides and schematics to explain a process it hasn't 
even used yet. (In stark contrast, Minnesota regulators have done absolutely 

nothing to assist the public, though they've been operating under virtually the 

same certificate of need and routing laws for 30 years.) 

This is the brochure that FERC requires applicants to send to landowners 

with notice for natural gas pipeline facilities. It is an easy to understand 
guide with the most asked questions and references to other available 

documents and information. 

This page lists numerous questions that citizens might ask about energy 

facility permitting. Each question is itself a link to a discussion. We have 
attached pages showing the questions, but we have not printed the page that 

opens under each question. 

Contains numerous links explaining how to obtain information, how to 

intervene, how to file documents, how to be added to mailing lists and 
service lists, how to file complaints, correct information, etc. Note on the left 

side of the page additional tabs for Public Reference Room, Processes, 

Glossary, Acronyms, Staff Reports, Court Cases, Administrative Litigation, 

Orders & Regulations, and on and on. 

Citizens can work through FERC's website, study what is happening to them, 
and learn how to effectively participate. The State of Minnesota offers nothing like this 
to citizens who are impacted by applications for large energy facilities on their land. For 
example, the PUC website's link to the laws that govern it merely dumps the viewer 
onto the Minnesota Legislature's web page, with no explanation of how to look up any of 
the laws. There is no aid, no information, no explanation—nothing—to help citizens 

understand these processes. 

We request that State Agencies responsible for energy facility permitting 
immediately undertake the preparation of comprehensive, plain-language guides for 
citizens concerning the regulatory processes that affect them and explain how to 
participate effectively. We further request that these materials be prepared through an 

M. Frequently Asked 

Questions 

N. Help-How To 



open comment process. Public Advisors must be able to explain the processes to 

citizens and to place this information in citizens' hands; this information must be put in 

prominent locations at public meetings and hearings on project applications; it must be 

easily accessible on the state government's web sites; and applicants must be required 

to send it with initial landowner notifications. 

4. Explain that the Applicant is Asking for the State's Power of Eminent 

Domain in Language the Public Can Understand, and Explain Exactly How That 

Process Works. Administrative Law Judge Beverly Jones Heydinger reached the 

following Findings concerning land acquisition tactics in the MinnCan Pipeline Project 

(and remember, the company had no authority whatsoever over anybody's (and when it 

committed this fraud on the citizens): 

Finding No. 318. It is apparent that MPL land agents have led many landowners to believe 

*** that they had no choice but to accept MPL's payment or their land would be "taken" 

through eminent domain. From this, landowners incorrectly inferred that they would 

receive nothing if they did not accept MPL's offer. The landowners did not receive any 

information that explained to them that they could seek an independent appraisal, and only 

those landowners who appeared at some of the public hearings were offered an outline of 

the eminent domain process. Kenneth Posusta and others requested that, in the 

future, information about the eminent domain process and how it works should be 

sent to all landowners along the proposed route. 

Finding No. 322. Over the course of the public hearings, landowners complained about 

the one-sided terms of the right-of-way agreement, and MPL revealed that certain 

fftivisions couid be negotiated. * * * [l]t was apparent from the public comments that the 

land agents may have led the landowners to believe that the terms were not negotiable. 

Finding No. 331. Similarly, landowners complained that the land agents representing MPL 

intimidated landowners and were unwilling to negotiate any terms of the right-of-way 

agreement. Many different landowners raised the same concern at the hearing, that the 

land agents were directed by their supervisors to remain firm and to impress upon the 

landowners that MPL would have the right to take their land through eminent domain if any 

agreement was not reached. Since eminent domain is not well understood, and many of 

the landowners could not afford to retain a lawyer, this was an intimidating practice. MPL's 

witnesses apologized for offending landowners, but acknowledged that its goal is to obtain 

signed agreements. 

Memorandum, pp. 76-77: Many complaints arose because MPL began to negotiate right-

of-way agreements before the applications for the CON and Routing Permit were granted, 

this confused landowners, and some were given the mistaken impression that they had no 
alternative to signing the right-of-way agreement. It became apparent during the public 

hearings that some land agents intimidated the landowners. * * * It is likely that many 

landowners signed the agreements without fully understanding what rights they may have, 

and without obtaining protections or compensation that MPL might have been willing to 

give them." * * * Had the right-of-way agreements been negotiated after the permitting 

process, permit conditions could have been included. 



Based on the landowner abuse that is documented in the MinnCan record, we 

want regulators to prepare a separate brochure explaining Minnesota's eminent domain 
process. Explain that companies are allowed to approach citizens during the 

application process, but that landowners don't have to talk to them, don't have to sign 
anything, and don't have to allow surveys or other access to private lands unless and 
until permits are issued for the project. Citizens should be encouraged in this brochure 

to participate in the public hearing process that will decide the outcome of the 
application. Applicants should be expressly prohibited from claiming to possess any 

type of legal authority to "take" citizens' lands during the application process, and this 
should be included in the brochure. The brochure should also explain that the term 

"taking" does not mean that landowners won't be paid anything for an easement right if 
they do not accept the company's offer. And people should be informed that they are 

entitled to just compensation for lands they are being asked to sacrifice for the good of 
the state. The brochure should explain that easement terms are negotiable by both 
parties, and that landowners may want to obtain legal advice before they sign anything. 

The ALJ made a similar recommendation in the her Report on the MinnCan Pipeline 

(pp. 77-78): 

Although there was a Public Advisor appointed for the proceeding, that person offered 
information about the routing process, and not about landowners' rights or negotiation 
options. * * * In this instance, as with other provisions of the right-of-way grant, landowners 
believed that they were at a distinct disadvantage because they did not know their 

rights, did not have the capacity to research and negotiate with MPL, and were fearful 
that they would lose their land without compensation. It would be helpful in future 

proceedings to provide landowners along the route with some basic information about the 

negotiation process and their rights in eminent domain proceedings should no agreement 

be reached. 

5. Due Process Requires that Moving the Project onto New Landowners 

Moves the Process Back to the Starting Line. The Notice Rules governing high 

voltage transmission line applications require "supplementary notice to persons 

reasonably likely to be affected by system alternatives developed in the course of 
certification proceedings if it appears that those system alternatives are as likely to be 
certified." This requirement is also contained in the Commission's draft Pipeline Notice 
Rules (that have been languishing who knows where for the last year). In the MinnCan 
Pipeline process, two reroutes outside the original 1.25 mile wide route were added 
mid-way through the process—after the time for intervention as a formal party had 
expired, after the environmental scoping process was complete, and after the deadline 

for proposing route alternatives and system alternatives had expired. In her MinnCan 

Report (pp. 75-76), the ALJ cautioned regulators that-

Some thought should be given to a method to assure that these landowners are aware that 

there are proposals that could affect their property. One option would be to require written 
notice to those landowners after the PUC approves the route alternative for consideration, 

and allow an extension of the deadline for that affected group to intervene. 



Moving the route onto unsuspecting landowners without notice and without 

dialing the proceeding back to the point where they have an identical opportunity to 

influence the outcome creates a process called "bait and switch." This type of unequal 

treatment under law (discrimination) cannot be tolerated. AH affected citizens must be 

provided with the same opportunity to participate in the record before decisions are 

made that affect them. As soon as project proposers come to realize they will have to 

start over if the location of the proposed project changes significantly, they will quickly 

adjust their approach to make sure that no changes are necessary. 

6. Notice Rules for Pipeline Projects Must be Finalized, At our request, 

the Commission initiated a rulemaking process to standardize landowner notification 

rules for pipelines to match those already in place for transmission lines. The 

Commission issued draft rules almost a year ago and then dropped the ball. There is 

no excuse for the Commission's failure to complete rulemaking on notice to pipeline 

landowners. The Commission is spending plenty of time shuffling applications through 

the process, but no time working on landowner issues. Let's get this rulemaking done. 

Conclusion 

The MinnCan Pipeline proceeding painfully uncovered the abuse of process that 

is built into our State's energy facility permitting process. Regulators must finally 

embrace the rights of citizens and level the playing field for everyone. 

Sincerely, 

5552 26th Avenue South 
Minneapolis, MN 55406 

(612) 724-0740 

iohnandlaurar@vahoo.com 

FERC materials enclosed 




