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STATE OF MINNESOTA
OFFICE OF THE COMMISSIONER OF
IRON RANGE RESOURCES AND REHABILITATION

EXCELSIOR ENERGY INC.
8,000,000 CONVERTIBLE DEBENTURE
AGREEMENT

THIS AGREEMENT is made by and between the State of Minnesota acting by and through its
Office of the Commissioner of Iron Range Resonrces and Rehabilitation, with offices at 4261
Highway 53 South, P.O. Box 441, Eveleth, Minnesota 55734-044 (Telephone Number: (218) 744-
7400; FAX Number; (218) 744-7402) ("State”) and Excelsior Energy Ine., a Minnesota business
corporation ("Company"), with its principal offices at 11100 Wayzata Boulevard, Suite 305,
Minnetonka, Minnesota 55305 (Telephone Number: (9352) 847-2360k FAX Number: (952) 847.2373;
and shall become effective upon the date on which this Agreement is executed by the last State official
whose signature 15 required below,

RECITALS

WITEREAS, the State is empowered 1o use the monies appropriated to the Commissioner of ron
Ranpe Resources and Rehabilitation of the State of Minnesola {"Commissioner™) under Minnesota
Statutes Section 298.22 to participate with private sources in providing financing for various projecls
within or for the benefit of the Taconile Assistance Area (the “TAA") defined in Minnesota Statules
Section 27315341, and

WHEREAS, Company has made Application to the State for a Loan of FB.000,000 For the
purpese of providing a portion of the funds necessary to develop and license an integrated gasilication

combined cycle (*1GCC™) electrical power seneration plant and transmission facilities in the TAA as
more fully described herein; and

WHEREAS, the principal of the Loan is convertible by the State inlo shares of Comman Stock of
Company at a conversion price equal to 80% of the Average Price paid For Commeon Stock from the
Closing Date through the Project Closing Date; and

WHEREAS, the use of the proceeds from the Loan will be as sel forth herein and will not be used
for fobbying expenses; and
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WHEREAS, the Company has requested such debt funding to be in the form of a Converlible
Debenture, as hereinaller defined, and the Commissioner has determined that it would be in the bes
interests of the State 1o provide such funding, and

WHEREAS, the Commissioner, the Board at its June 30, 2004, meeting, and the Governor by his
approval of the Project have each determined, in accordance with Minnesota Statutes Sections 29828,
subd, 7 and 298.223, subd. 2, that the proposed funding of the Project is authorized under the said
statute and have approved the said Company's Application for public monies conditioned upon the
receipt of certain documents and the fulillment of certain conditions as more fully described below; and

WIHIERFEAS, the parties hereto desire to mare fully describe and specify the lerms and conditions
under which the said Loan will be made and thereafter administered and the terms and conditions with
respect Lo the conversion of the principal of the Loan inte Common Stock (Conversion Stock) and the
rights af the holders of record of said Conversion Stock upon 1ssuance,

NOW, THEREFORE, IT 1S AGREED BY AND BETWEEN THE PARTIES HERETO AS
FOLLOWS:

1 DEFINITIONS

1.1. Drefined Terms. As used in this Agreement, the following terms shall have the following
respective meanings (and such meanings shall be equally applicable lo both the singular and
the plural forms of the terms delined, as the context may require);

L “Agreement™ means this 38,000,000 Convertible Debenture Agrecment as il may be
amended, restated, supplemented or otherwise modilied from time to time.

1120 “Anmiversary Date” means that month and day in each year after the Closing Date
during the term of this Agreerent that is the same month and day as the month and day
an which the Closing Date ocourred.

D13 “Application™ means all of the documented materials submitted by Company (o the
State requesting and in support of its request for all or any part of the Loan which is the
subject of this Agreement.

LA, "Articles™ means the Arlicies of Incorporation of the Company as of closing attached
hereto as Fxhabit A

LA "Averapge Price” means the price determined by dividing the total number of shares
sold by the totat dollars received for the shares, adjusted for stock splits or reverse
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splits.

1.6, “Business Days™ means any day excluding Saturday, Sunday and any day which is a
legal holiday under the laws of the State of Minnesota.

170 "Capital Stock™ means Commen Stock, Preferred Stock, and any other class of stock
now or hereafter authorized by the Company.

L8 "Closing” is defined as the closing of the purchase and sale of the Debenture
hereunder.

1.9, *Closing Date™ means that date on which the Debenture is executed or this Agreement
becomes effective, whichever such date shall oceur last.

110, "Code™ means the Internal Revenue Code of 1986, as amended, and the Treasury
Regulations thereunder,

L1 "Commission™ means the Securities and Exchange Commission.

L2 " Commissioner™ means the Commissioner of lron Range Resources and Rehabilitation
of the Sate of Minnesota.

130 "Common Stock™ means the shares of common stock authorized by the Articles, any
addinonal shares o common stock which may be authorized in the future by the Company,
and any stock into which such Common Stock may hereafler be changed, and shall also
inchude Capital Stock of any other class of the Company which is not preferred as 1o
dividends or assets over any elher class of stock of the Company,

A4 Company™ means Excelsior Energy Ine., a Minnesota business corporation, and its
suceessors and assigns,

L5 "Conversion Price™ means that price that is equal to 80% of the Averape Price of
Common Stock from the Closing Date through the date of conversion.

AL 16, "Conversion Stock™ means Common Stock issued pursvant to the conversion of the
Diebendure.

AEE M Cuarrent Direclors™ means Thomas Micheleni and Julie Jorgensen,
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1.1.18. “Debenture™ means that certain convertible debenture issued by the Company to the

1

State evidencing the Company's Obligation to repay the Loan, the principal of such loan
being convertible, on or after the Project Closing Date, at the option of the State in whole
or in part into shares of Common 5Stock of the Project Company, including any
amendments, restaterments, substitutions, supplements or modilications from time to time
{hereof,

119 #Detanit™ means a condition, act or event that, afler notice or lapse of tme or both,

would constitute an Event of Defaull if that condition or event were nol cured or remonved
within any applicable prace or cure period.

1,200 “Disclosure Schedule’ is defined in Article 5 hereof and in Exhibit B to this Agreement.

21" Doee Date” means the earlier of; the Gfteenth (1 5"') anrual anniversary of the Closing

Date; such other Due Date as may be specilied in the Debenture: or such accelerated date
upon which the entire cutstanding balance of principal and scerued interest then due under
the Debenture may become due and payable as a result of the ocevrrence of an Event of
Default,

1.1.22. “Immediately Available Funds™ means lawful money of the Urited States of America

which are funds with good value an the day and in the city in which payment is received.

1.1.23. "Know”, "Knowledge” or “Knowing of” means to be aware of the truth or factually of

the matter to which 1 refers and includes maiters of which a normally prudent
businessperson wouid be aware. When used with respect to the Company it inchudes the
Current Directors,

24, "Liahilities" shall have the meantng given that term in accordance with GAAP,

25 "Lien" means any lien, morlgape, pledge, secunty interest, charge or encumbrance of any

kind, whether voluntay or involinlary; (including any conditional sale or other atle
retention agreement, any lease in the nature thereof, and any agreement to give any security
interest),

.26, "Loan™ means that loan made by the State te Company pursuant to this Agreement in the

original principal ameunt of Eight Million Dallars (58 000,000 as more fully deseribed i
Article 3, the obligation for repayment of which s evidenced by the Debanture.

L2 "Loan Documents™ means this Agreement, the Debenture and those instruments,

documents and  agreements executed by o on behall of Company and  delivered

Encrlsem Encrgy, Ine FAALEN ety hvesime rstCony DebentonesiEscelsion Everpd BARMCon v De B ASEDebAgndfnl TR doe
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concurtently herewith or at any time hereafter to or for the benefit of the State in
connection with the Project, including subsequent amendments, restatements, su pplements
or modifications thereof from time to time,

1.1.28. "Loan Proceeds™ means the proceeds of the Loan as disbursed to the Company by the
State,

1.1.29. *Obligation” means all obligations, Liabilities and indebtedness of any kind of Company
from time to time owed to State under this A greement including the principal amount of
all debts, claims and indebtedness, acerued and unpaid interest and all fees. costs and
expenses, whether primary, secondary, direct, contingent, fixed or otherwise, herctofore,
now andfor from time to time hereafter owing, due or payable inchiding, without
fimitation, all interest, fees, cost and expenses acerued or incurred afier the fil ing of any
petition under any bankruptey or insolvency law.

L1360, "Person™ means and includes natural persons, corporations, limited parinerships, general
partnerships, limited liability companies, joint stock companies, joint ventures,
associations, companies, trusts, banks, trust companies, land trusts, business trosts or other
organtzations, whether or not legal entities, and governments and apencies and political
subdivisions thereof.

LE3L “Project™ means the use of loan proceeds 1o develop and license an interprated
gasification combined eycle (1GCC) clectrical power seneration plant and electric
transmission facilities in the TAA, to include: evaluating potential sites, environmental
analysis, environmental impact statement preparation, licensing, project engineering,
transnuission development and analysis, and eertain project development, consultant, legal,
regulatory, personnel and office expenses direetly related 1o locating and developing the
power plant in the TAA.

1132, “Project Clostng [Date™ shall mean the date on which the Project Company has entered
into agreements to fund, in debt and equity, at least 3¢ rercent of the total costs of the
Project and all conditions to such funding have been satisfied.

LE33 "Project Company™ shall mean the Company or, if applicable; the entit v [ormed for
purposes of owning the Project.

1.1.34. “Project Costs™ ineans all thase costs reasonably and necessarily related ta the Project,
provided that the salaries of the twe principal shareholders of Company shall not be paid
or retmbursed from funding under this Agreement and must be funded from the proceeds
of Third Party Cash Funding. Funds disbursed under this Asreement may nod be used for
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lobbying but can be used in comnection with any costs associated with the Project,
including, but not limited to, Project development and engineering, regulatory and
administrative activities in connection with power plant and transmission line siting and
licensing, environmental impact statement filings and proceedings, power purchase
apreements, public wtility commission proceedings, federal activities, and all other
regulatory or environmental approvals associated with the Project. The Project Cost
Pudget as of the Closing Date is attached as Exhibit I. The Company may update the
Project Cost Budget from time to time to take into account the needs of the Project upon
nolice 1o the State and delivery of an updated Project Cost Budget.

1.1.35, “Securities” means the Debenture and Converston Stock,
1.1.36. “Securitics Act™ means the Securities Act of 1933, as amended [rom time to time.

1.1.37. "“State”™ means the Stale of Minnesota acting by and through its Office of the
Commussioner of [ron ange Resovrces and Rehabilitation or its assigns, orany successor
apency of the State of Minnesota to which its powers i regard the Loan, the Debenture
and the Conversion Shares or the statutory funding source for the Loan may subsequently
be delegated by statule,

1.1.38 “Third Parly Cash Funding™ means all cash funding provided to Company by third
partics, ineluding equily investents, cash grants, loans, or other forms of cash funding.
Federal funding, including $36 million of funding under the Department of Energy’s Clean
Coal Power Initiative, witl qualily as Third Party Cash Funding, and will be deemed
received by the Company as of October 26, 2004, the date the Department of Energy
announced its selection of the Company as a recipient of an award under the Clean Conl
Povwer Initiative,

1.2, Accounting Terms and Caleulations. Except as may be expressly provided to the
contrary herein, all aceounting terms used hercin shall be interpreted and all accounting
determinations hereunder shall be made in accordance with GAAP, To the extent any
chanpe in GAAT affects any computation or determination reguired o be made pursuant 1o
this Agreement, such computation or determination shall be made as 1§ such change in
GAAP had net accurred, unless Company and the State agree in wiiting on an adjustment o
such computation or determination to account for such change in GAAD,

1.3, Other Definitional Terms. The words "hereol™, "herein” and "hercunder” and words of
similar tmport when used in this Apreement shall reler 1o this Apreement as a whole and not 1o
any particular provision of this Agreement. Unless otherwise expressly provided, references Lo
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b

Sections, Exhibits, and schedules and like references are to this Agreement and references to an

Article or Section constitute reference 1o al) subsections included thereander,

GENERAL PURPOSE AND FINANCING PLAN

21,

Actions by Company. Company will use the Loan Proceeds to pay or reimburse Project
Costs.

- Actions by State. Subject o the terms and conditions provided below, the State will lend 10

Company up to $8,000,000 for the purposes stated above, the obligation for repayment of
which sum will be evidenced by the Debenture. Per the lerms of Section 4.1 of this Agreement,
the State may convert all or any portion of the principal balance of the Debenture into Common
Stock of the Project Company al a conversion price equal to 80% of the Average Price paid for
Commaon Stock from the Closing Date to and including the date of conversion, subject to
adjustment as provided in Arlicle 4,

3 DEBENTURE LOAN TERMS

3.1

3.2

33,

Loan and Term. Subject 1o the terms and conditions of this Agreement, the State agrees to
lend to Company and Company agrees to horrow from the State and to repay the State the sum
ol up to Fight Million Dollars {($8,000,600) (the "Loan") Tor the purposes of paying or
reimbursing Company for Project Costs. The obli eation of Company to repay the Loan shall be
evidenced by the Debenture of Company to be executed substantially in the fomm of the
attached Exlubit AA dated as of the Closing Date. The term of the Loan shall be fiom the
Closing Date to the Due Date,

Interest. The outstanding principat balance of the Debenture shall bear interest at the rate of
Twenty and No Hundredihs Percent (20.00%) simple interest per annum.

Repayment Provisions. A payment of all acerued and unpaid interest is due on the fifth (3™
anniversary date,  Bepinning on the sixth (6™ anniversary date, and on cach subsequent
anniversary date, a payment of $800,000 of prineipal plus all acerued and unpaid interest is due.
Onthe fifteenth (15) anniversary date, all acerued and unpaid imterest and remaining principal
iz due and payable. Payments due upon the Debenture shall be paid in hnmediately Available
Funds to the State at the address set forth below in Section 13,2 hereol al no later than 2:00
p-m. on each payment dale as provided in the Debenture. In 1he event (he principal of the
Debenture s converted into Cominon Stack, any zeerued inlerest upon that portion of the
principal converied shall become imediately due and pavable as of the date of such
Comversion. :
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34, Application of Payments/Proceeds. After providing the State a 45 day notice, the Company
shall have the right to prepay, without penalty, any or the entire principal sum of the Debenture,
at any time, All payments received by the State will be credited first toward accrued interest
with the balance, if any. of the payment being applied toward reduction of the Debenture
principal in inverse order of maturity of the installments due under the Diebenture. Inthe event
that an Event of Default as provided below shall have oceurred and the State has exercised any
remedy provided and made available to it in Article 12 hereof, the proceeds derived by the State
from the exercise of such rermedy shall be applied as follows:

341, First, 1o the payment ta the State of all costs and proper expenses (including reasonable
attorneys' fees), Liabilities incurred or advances made hereunder or by law or made under
the Debenlure;

342, Second, to the payment to State of the amount then owing or unpaid for principal and
mterest due on the Debenture and, in case any such proceeds shall be insufficient to pay
the whoele amount so due, then fiest to the payment of interest and then 1o the payment of
principal of the Debenture;

343, Third. payment of any excess to Company or to whemever may be lawtully entitled to
receive the same.

3.5, Subordination. The indebtedness, both principal and interest, evidenced by the Debenture 1s
subordinate and junior in right of payment of Indebledness for Borrowed Money of Company,
Indebtedness for Borrowed Money 15 debt of Company to any federal ar state charter bank or
savings and loan associalion, Insurance corpotation, or any other institutional lender regularly
engaped in the business of lending (“Institutional Lender™) and any and all rencwals or
refinancing in full or in part irrespective of the amount of unpaid prineipal balance of such
indebtedness and the amount borrowed in any subsequent financing, specifically excluding
indebledness payable to sharcholders of the Company or their respective successors or assigns
or alfiliales of sharcholders of the Company. Motwithstanding the foregoing, payvinents of
principal and interest may be made upon the Debenture so long as there is no payment default
upon Indebtedness for Borrowed Money, The Company specifically agrees that pavment upon
the Debenture of principal and interest shall not by agreement with any Institutional Lender
constitute a defaull under the document evidencing the Indebtedness for Borrowed Money
unless such Indebtedness for Dorrowed Money is otherwise in default and such Institutional
Lender has given notice of such default, Exercise of the right to conven the Debenture into
Shares of Common Stock of the Company during a period of default upon Indebtedness for
Borrowed Money shall not be deemed a prohibited payment hereunder.
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3.6, Security. The Debenture is unsecured.

3.7. Disbursement Procedures and Conditions. Provided that the Company is not in Default
hereunder, the Loan Proceeds shall be disbursed as follows:

3.7.1. First Disbursement, State shall (ina single, or muliple advances of at least
$25,000 {other than the last portion of this first disbursement}) disburse up to
$2.000,000 to reimburse the Company for invoiced Project Costs. The State is not
obligated to make more than one dishursal per calendar month.

3.7.2. Second Disbursement. Upon the Company receiving sulficient Third Party Cash
Funding, the State will, in single or in multiple advances of at least $25.000 (other than
the last portion of this second disbursement), disburse up to $6,000,000 to reimburse
the Company for invoiced Project Costs. The total disbursement under this section
shall never exceed 1.5 times the amount of the Third Part y Cash Funding received or
deemed received by the Company as of such date. The State is not obligated to make
more than one disbursal per calendar month,

3.8, Defanlt and Acceleration, An Event of Default and Default are defined in Article 12 of this
Agreement, Upon notice of an Event of Default and failure to cure the same as provided in
Section 12.2, the entire unpaid principal balance and all acerucd interest upan the Debenture
becomes immediately due and payable,

3.9, Conditions of the Loan. In addition to the tenms stated in the Debenture. the Loan shall be
governed by the lerms, conditions, rates and purposes stated in this Agreement which may nol
be modified without prior written approval of the State in the manner hereinafter provided for
amemdment of this Agreement. In the event of a conflict between the terms of this Agreement
and the Debenture, the terms of the Agreement shall govern the rights and responsibilities of
the parties.

4 DEBENTURE CONVERSION TERMS

4.1. Conversion. All or any pertion of the principal of the Debenture may bhe convertible at the
option of the holder thereof from time to time and at any time during the term of this
agreement, on or aller the Project Closing Date, into a number of shares of Common Stock of
the Project Company, which is equal to the principal amount of the Debenture which is 1o ke
converted divided by the Conversion Price existing on the Conversion Dale.

The Conversion Price shall be adjusted whenever the Company shall at any time hereafior
subdivide o split its outstanding shares of common stock inlo a preater nomber of shares, ar

Exvelsior Encrgy, Ine. K AAGEV Equatylnvesiment=iTon v Debestirest B sec e Ener g BRI o De B AST Dok prd it |RE da
M UONYERTIRLE DEBEMTURE AGREEMEM] 1 Lost blevised | EIC00 B00 Ak



comine the cutstanding shares of Common Stock of the Company into a smaller number of
shares. In the event that the Company shall at any time hereafter subdivide or split s
outstanding shares of Commaon Stock into a greater number ol shares, the Conversion Price in
effect immediately prior to such subdivision or sphit shatl be proportionately reduced and such
Conversion Price as adjusted shall become the new Conversion Price. Conversely, in case the
outstanding shares of Common Stock of the Company shall be combined into a smaller number
of shares, the Canversion Price in effect immediately prior to such combination shall he
proportionately  increased and such adjusted Conversion Price shall become the new
Conversion Price.

By way of example, il the most recent Conversion Price is $5.00 and if the Company were Lo
subdivide 115 shares by 1ssuing one share of Common Stock for each share of Common Stock
outstanding and thereby double the number of shares of Common Stock outstanding, the
Conversion Price of B5.00 prior 10 such subdivision would be proportionately reduced and the
Conversion Price would be $2.50, In a like manner, if the Company combined the outstanding
Common Stock ol the Company by reducing the outstanding Common Stock of the Company
ty 50%, the most recent Conversion Price of 3500 would be adjusted to $10.00 per share.

In order to exercise the conversion privilege, the holder of the Debenture shall give writlen
notice to the Company thal the holder elects to convert all or a specified portion of the principal
balance ol the Debenture, The Debenture shall be deemed (o have been converted o the extent
specified in such writlen notice on the day of the delivery of such notice (“Conversion Date™).
Upon the Conversion Date, the principal balance of the Debenture shall be reduced by the
apgregate Conversion Price of the Common Stock acquired and such sum shall cease 1o be debt
and the holder of the Debenture shall be treated for all purposes as a record holder of the shares
of Commen Stock issuable pursuant to such notice. As promptly as practical, on or afier the
Conversion Date, the Company shall issue by mail or deliver to such holder a eertificate or
cerdificates representing the number of shares of Common Stock issuable upon conversion,
rounded 1o the nearest full share and a replacement Subordinated Convertible Debenture
evidencing the remaining unpaid principal balance of the Debenture, 16 any, shall be issued 1o
the holder of the Debenture upon surrender of the original Debenture,

4.2, Conversion Adjustments. The following provisions govern additional Common Stock to be
received and other consideration to be received upon the conversion of the Debenture:

4.2.1. Dividends, In case the Company shall declare a dividend upon its shares of Commen
Stock payable otherwise than in cash oul of earnings or surplus (including a dividesd
payable in shares of Common Stock), then thereafier each holder of the Debenture
upon the converston thereo! will be entitled 10 receive the number of shares of
Common Steck into which such Debenture shisfl be converted and. in addition and

Esielsion Breepy, o A GEY EquitdlavestmentatCony DebearesiErcelomr P S8 ConeDent B ASE ek A poadin - T e
SRR CONVERTIDLE DERENTURE AGHEEMENT 15 Lagt Reviged: P1023/2005 R:07 A



without payment therefore, the cash, stock or other securities and other property
(Including Commen Stock) which such holder would have received by way of
dividends or distributions (otherwise than out of earnings or surplus) as if continuously
since the record date for any such dividend or distribution such holder (i) had been the
record holder of the number of shares of Common Stock inte which the Debenture
shall be convertible, and (i) had retained all dividends or distributions in stock or
securities payable in respect of such Common Stock or in respect of any stock or
securities paid as dividends or distributions and originating directly or indirectly from
such Common Stock,

4.2.2. Reorganizations. If any capital reorgamzation or reclassification of the capital stock
of the Company or consolidation or merger of the Company with another corporalion,
or the sale of all or substantially all of its assets to another corporation shall be effected
in such a way that holders of Comman Stock shall be entitled to receive stock,
securities or assets with respect to or in exchange for shares of Common Stock, then, as
a condition of such reorganization, reclassification, consolidation, sale or merper and in
licu of the shares of Common Stock of the corporation immediately therctofore
receivable upon the conversion of the Debenture, the holders of the Debenture shall be
entitled upon conversion theren! to receive such shares of stock, securitics or assels as
may be issued or payable with respect to or in exchange for a number of outstanding
shares of Commeon Stock equal to the number of shares of Commen Stock immediately
theretofore receivable upon the conversion of the Debenture had such reorganization,
reclassification, consolidation, merger or sale not taken place. Inany such case
appropriate provision shall be made with respect to the rights and interests of the
holders of the Debenture to the end that 1he provisions hercof {inchuding without
limitation provisions for adjustments of the Conversion Price for the Debenture and of
the number of shares receivable upon the conversion of the Debenture) shall thereafter
be applicable, as nearly as may be possible, in relation to any shares of stock, securitics
or assets thereafter receivable upon the conversion of the Debenture, The Company
shall not effect any such consalidation. merger or sale, unless prior o the
censummation thereof the surviving corporation (if other than this corporation), the
carporation resulling from such consolidation or the Company purchasing such asscis
shall assume by written instrument executed and mailed 1o the registered holders of the
Debenture at the last address of such holders « ppearing on the books of the Company,
the obligation 1o deliver (o such holders such shares af stock, securities or assets as, in
accordance with the forepoing provisions, such holders may be entitled to receive.

5 REPRESENTATIONS AND WARRANTIES BY THE COMPANY
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Exeept as disclesed in the Disclesure Schedule attached hereto as Exhibit B (hercinafter referred to
ag the "[Nsclosure Schedule"), the Company represents and warrants to State that;

5.1, Organization and Standing. The Company is a corporation duly organized, validly
existing and in good standing under the laws of the State of Minnesota, and has the requisite
corporate power and authority 1o own its properties and to carry on its business as now
bemng conducted, The Company has no subsidiaries or direct or indirect ownership interest
in any firm, corporation, association or business,

3.2. Artieles. On the Closing Dale, the Articles ol Incorporation of the Company shall be in the
form of the Articles set forth in Exhibit A to this Agreement.

5.3. Financial Statements. The Company was incorporated under the laws of the State of
Minnesota an August 14, 2001 (the "Inception Date"). At Closing, Company shall provide
State with financial statements as of September 30, 2004 and a complete list of all presently
outslanding obligations of the Company absolute, accrued or contingent whether due or 1o
become due, (the "Closing Liabilities Listing"). As of the Closing Date, there shall notl have
been any material adverse change in the lnancial condition of the Company since the
September 30, 2004, hnancial statements.

5.4. Tax Returns. The Company is not delinguent in the payment of any federal, state or local 1
or in the filing of any tax return or in the payment of any assessment or gavernmenti! charge.
The Company does not have any tax deficiency proposed or assessed agaimst it and has not
executed any waiver ofany statute of limilalions on the assessment or collection of any tax. To
the Company's knowledge. the Company has not incurred any tax or worker's compensation
liabilines from the Inception Date through the date hercol except those incurred in the ordinary
course of business,

5.5. Title to Properties and Encumbrances. The Company has good and marketabie title to all its
materizl properties and assets, subject 1o no mortgage, pledpe, lien, charge, securily interest,
encumbrance or restriction other than as disclosed on the [Yisclosure Schedule, The Company
has not been threatened with any action or proceeding under any zoning or ather ordinance, law
or regulation.

5.0, Litigation.  Except as lisied in the Disclosure Schedule, there are no legal actions, suits,
arbitrations or other Jegal, administrative or governmental proceedings pending or, lo the
knowledge of the Company, tieatened against the Company or its properlivs, assels or
business, and neither the Company nor any of its officers is aware of any facts which might
result in ot form the basis for any such action, suit or other proceedings. The Compaty is not
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in default with respect to any Tudgment, order or decree of any court or any governmental
agency or instrumentality. The foregoing includes, without limiting the generality thereof,
actions pending, threatened or having a basis involving the prior employment of any of the
Company's emplovees or their use in connection with the Company's business of any
information or techniques allegedly proprietary to a former employer.

5.7, Compliance With Other Instruments. The business and operations of the Company have
been and are being conducted in accordance with al] applicable laws, rules and regulations of
all authorities. Neither the execution or delivery of, nor the performance of or compliance with,
the Agreement and the transactions contemplated thereby will, with or without the giving of
notice or passage of lime, result in any breach of, or constitule a default under, or result in the
imposition of any lien or encumbrance upon any asset or property of the Company pursuant (o
any agreemenl or other instrument to which the Company is a party or by which it or any of its
properties, assets or rights is bound or affected, or violate the Articles or Bylaws of the
Company, The Company is not in violation of its Articles or Bylaws nor in violation of, or in
material default under, any material lien, indenture, morlgage, lease, agreement, instrament,
commitmen! of arangement, or subject 1o any restriction which would prohibit the Company
[rom entering into or performing its obligations under the Agreement.

5.8, Conversion Stock,  The Common Stock issuabie upon conversion ol the Debenture
("Conversion Stock™) when issued and paad for pursuant to the lerms of the Agreement, will he
duly and vahidly anthorized, issued and outstand ing, fully paid, nonassessable and free and clear
of all pledges, licns, encumbrances and restrictions, except as set forth in Article 7 hereof, and
the shares of Conversion Stock issuable upon conversion of the Debenture have been reserved
tor issuance and when issued upon conversion will be duly and valid] v authorized, 1ssued and
outstanding, fully paid, nonassessable and free and clear of all pledges, liens, encumbrances and
restrictions, excepl as set forth in Article 7 hereof

5.9. Securities Laws. Assuming the representations and warranties of the State contained in
Section 6.1 of this Agreement are correet, no consent, authorization, approval, permit or order
ol or filing with any governmental or regulatory authority is required under current Taws and
regulations in connection with the execution and delivery of this Agreement or the offer,
tsswance, sale or delivery of the Debenture or the Conversion Stock. other than the qualification
thereof, if required, under applicable state securities laws, which qualification has been or will
be effected as a conditon of these sales. The Company has not dircetly or through an agent,
offered seeurities similar 1o the Debenture or the Conversion Stock for sale to, or solicited any
offers 1o acquire such securities from, persons other than the State. Under the circumstances
contemplated hereby, the offer, issuance, sale and delivery of the Debenture and the Conversion
Stock will not under current laws and regulations requite compliance with the prospectus
deltvery or registration requirements of the Securities At
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The Capital Stock deseribed in Section 5.11 is validly issued, authorized and outstanding and
has been 1ssued pursuant to an exemption from registration under applicable federal and state
security laws,

5.0 Patents and Other Intangible Rights. To the knowledge of the Company, the
Company owns all patents, trade names, service marks, trademarks and copyrights necessary to
carry on its business as currently conducted. The Disclosure Schedule sets forth a list of all
patents, trade names, service marks, trademarks and copyrights which the Company owns or is
licensed to use. To the knowledge of the Company, the Company is not infringing upon or
atherwise acting adversely 1o any known right or claimed right of any person under or with
respect Lo any patents, patent rights, trademarks, service marks, copyrights, trade names or any
other third party rights.

ELL Capital Stock and Stock Option Agreements. Immediately prior to Closing, the
authonized capital stock of the Company consists of 1,000 shares of Commeon Stock with o par
value.  Immedialely prior to Closing, 300 shares of Common Stock were issued and
outstanding, Exhibit C containg a complete list ofall the shareholders of the company showing
their names and addresses, the number of shares held, the date(s) such shares were accptred and
the price paid for such shares.

512 Sharcholder Apreement.

3821 Common Stockholder Agreement. The Common Stock of the Company issued and
outstanding as of the Closing and Common Stock issuable upon the exercise of any
optiens shall be subject 1o a shareholder apreement among the Company ard the
existing sharcholders and option holders of the Company which provides in substance:

34211, H an existing shareholder or option holder receives an offer to purchase such
shareholder's shares of Common Steck, such shares shall first be offered to the
Company at such purchase price and upon the terms and conditions as set Forth in
such offer, provided, the Company may pay the offered price, at its election, in
five equal annual tnstallments plus interest at the rate of ciphl percent (8%) per
annuim, the first such payment to be due and payable upon the closing of such
lransaciion.,

312,12, The sharcholder agreement deseribed in this Section 5.17 shall terminate
upon the ¢losing of a public offering pursuant to an effective registeation
statement on Form S-1 {or any successor form) by the Company of its Common
Stock i which the agpregate gross proceeds to the Company are af least 10
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Million Dollars ($10,000,000) and the public offering price is not less than Two
and 50/100 Dollars (32.50) per share (as adjusted from time to time upon the
occurrence of any subdivision, stock-split, combination or change of Common
Stock into a different number of shares of the same or any other class or classes of
shares),

3.12.2. Preferred Stockholder Agreement. None.

5.13. No Other Equity. Except as set forth in Section 10, 15,59, 511 and 5,12, and on the
Exhibit C, there are no outstanding subscriptions, aptions, warrants, calls, contracts, demands.
commitments, conversion rights or other apreements or arrangements of any character or nature
whatever under which the Company is or may be oblipated to 1ssue its Common Stock,
Preferred Stock or warrants or options to purchase Common Stock or Preferred Stock. No
holder of any security of the Company is entitled to any preemptive or similar rights to
purchase any securitics of the Company except for the State.

5.14. Onutstanding Debl. Excepl as disclosed in the Disclosure Schedu le, the Company does
nol have any Indebtedness for Borrowed Money,

514, Schedule of Assets and Contracts. Prior to exceution of this Agreement, the Company
shall deliver to the State the Disclosure Schedule, containing;

5151, a listof all real and personal property owned by the Company;

5.15.2. a list and copies of each indenture, lease, sublease or other instrument under which
the Campany claims or holds a leasehold interest in real property or personal property;

2153 a list and copies of all executory contracts, agreements, purchase orders,
commitments and arrangements, other than the Company’s contracts with Credit Suissc
First Boston and Conoco-Phillips that the Company believes contains particularly
sensitive third-party information and which withbe made available to the State at ary
time for inspection but copies will not be provided to the State as otherwise requined
herein;

5.85.4, alist and copies of all rovalty and license aEreements;
5.15.5 4 list and copies of all collective bargaining agrecments, employment and consulling

apreements, executive compensalion plans, prefit sharing plans, bonus plans, deferred
compensation agreements, employee pension or relirement plans and employee stock
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option, stock purchase or stock appreciation plans and other employee benefit plans,
entered into or adopted by the Company;

5.15.6. a listand copies of all deeds of trust, mortgages, security agreements, pledge agreements
and other agreements or arrangements wherchy any of the assets or properties of the
Company are subject to any lien, encumbrance, security interest or charge;

5157, a list and copies of all loan agreements, notes, indentures or other instruments relating
to, or evidencing Indebtedness for Borrowed Money,

5,158, a list and copics of all agreements with dealers, sales representatives, brokers,
distributors, adverhisers or sales agencies;

5.15.9. a list and copies of all joint venture contracts or arrangements or other agreements to
which the Company is a party involving a sharing of profits or expenses;

51510, a list and copies of all agreements limiting the frecdom of the Company to
compete inany line of business or in any geographic area or with any person;

5.15:11. a list and copies of all agreements for the disposition of the business, assets or
shares of the Company. agreements of merger or consolidation to which the Company is a
party or leters of intent with respect to the foregoing; and

515012 a hist and copies of all agreements or letters of intent with respect o the
acquisition of the business, assets or shares of any other person,

GG Corporate Acts and Proceedings. This Agreement has been duly authorized by the
requisite corporate action and has been duly executed and delivered by an authorized officer of
the Company, and its provisions are valid and binding obli pations of the Company enforceable
in accordance with their terms, except as such enforceability may be limited by bankropley,
insolvency, moratorivm, reorganization or other similar laws alfecting the enforcement of
creditors’ rights generally and as to limitations on the enforcement of the remedy of specific
performance and other equitable remedies. The requisite corporate action necessary to the
authorization, creation, issuance and delivery of the Debenture and the shares of the Conversion
Slock has been taken by the Company.

347, Insurance Coverage. There are in full force policies of insurance issued by insurers of
recognized responsibility insuring the Company and ils properties and business against such
losses and risks, and in such amounts, as in the Company's judgment, after advice from ils

Excelame Enerpw, I, EOALEWAEquity bevestmemaCone Debentoestbgceinor ErermdSEaC o et A s el JebAprd 1R e
A CORMVERTIELE DEBEMTURE AGREDRERNT 21 Last Bevased: | 12253052000 407 Al



insurance broker, are acceptable for the nature and extent of the Company's business and s
Tesources,

318, No Brokers or Finders. No person, finn or corporation has or will have, as a result of
any act or omission of the Company, any right, interest or valid claim against the Company or
State for any commission, fee or other compensation as a finder or broker in connection wilh
the transaction contemplated by this Agreement. The Company will indemnify and hold State
harmless against any and all [ability with respect to any such commission, fee or other
compensation which may be payable or defermined o be payable in connection with the
transactions contemplated by this Agrecment, o

519, Conflicts of Interest. Except as disclosed in Exhibit H attached hereto, no officer,
employee or consultant, or any affiliate (as such term is defined in Rule 408 under the
Securities Act) of any such person has any dircet or indirect interest (a) in any entity which does
business with the Company except in the ordinary course of business st competitive prices, (k)
in any property, asset or ri ght which is used by the Company in the conduct of its business, or

{c) in any contractual relationshi p with the Company other than as an emplovee, For the

purpose of this Section 5,19, there shall be disregarded any intercst which arises solely from the

ownership of less than one percent (1%) interest in a carporation whose stock is regularly
traded on any national securilies exchange or in the over-the-counter market.

5.20. Disclosure. The Company has not knawingly withheld from State a ny material fcts
relating to the assets, business, operations, financial condition or prospects of the Company. To
the best of the Company's knowledge, no representation or warranty in this Agrecment or in any
letter, certificate, schedule, statement or other document furnished or 1o be furnished pursuant
bereto orin connection with the transactions contemplated hereby contains or will contain any
untrue staternent of a material fact or amits or will omit to state any matenial fact required 1o be
stated herein or therein or necessary to make the statements herein or therein not misleading.

N2 Registration Rights. Other than as disclosed or provided under this Agreement, the
Company has not agreed to register under the Securilies Ac any-of- its authorized or
outstanding securities.

522, Retirement Plans. The Company has no emplovee retirement or wellare benefit plans
except as set footh on Exhibit B,

523 Compliance with Environmental Laws. Without limiting the generality of Section
57, 1o the knowledpe of the Company, the Company is nol in viclation in any material respect
ol any applicable statute, law or regulation relating 1o the environment or eecupational health
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and safety, and no material expenditures are or will be required in ovder to comply with any
such existing statute, law or regulation.

5.24. Lieenses and Permits, The Company possesses [rom the appropriate agency,
commission, board or government body or authority, whether state, local or federal, all licenses,
permits, authorizations, approvals and rights which (a) are necessary for it to engage in the
business currently conducted by it and (b) if not possessed by the Company would not have an
adverse impact on the Company’s business, The Company has no knowledge that would lead it
to believe that it will not be able to obtain all licenses, permits, authorizations, approvals and
rights that may be required for any business the Company proposes Lo conduct,

525 Continued Employment. The Company is not aware that any oflicer, director or key
employee, or any group of employees, of the Company has any intention of terminating
employment with the Company.

5.26, Contents of the Application. The representations, stalements, and other matlers
provided by Company relating to those activities undertaken or to be undertaken by Company
which were contained in the Application for the Loan, were true and complete in all material
respects as of the date ol submission to the State and that such representations, statements, and
ather matters are tree inall material respects as of the date of this Agreement, excepl as
Company has otherwise expressly advised the State in writing prior to the Closing Date.

5.27. No Vested Interest, To the best of Company’s knowledge, no member, officer, or
employee of the Stale or its designees or agents, no comsultant, member of the lron Range
Resources and Rehabilitation Agency, and no other public official of the State, who excreises
or has exercised any functions or responsibilities with respect to the Application or the State’s
approval of the Loan during his or her tenure during the negetiations for this Agreement had,
now has, or subscquently shall bave any interest, dircet or indireet, in any conlracl or
subconiract, or the proceeds thereof, for work to be performed in connection with Corpany's
business setivities.

5.28. Warranties by Directors. Dircctors Thomas Micheletti and Julie Jorgensen extend to
the State their personal warranties as to all matters contained in this Article 5 by executing the
form of "Directors Warranty Agreement” altached hereto as Exbibiat I

328 Sale By Themas Micheletti or Julie Jorgensen.  Thomas Micheletti and Julic
Jorpensen (or any other party that ewns a majority interest in the Company) shall not sell more
than filty percent of their ownership interest in the Company to a third party unless (a) the third
party has a net worlth (exclusive of s ownership interest in the Company) of at least
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$10,000,000 or (b) the State has consented to such sale, such consent not to be unreasonahly
withheld.

6 REPRESENTATIONS AND WARRANTIES OF STATE

6.1. Representations and Warranties of State, State, through the Commissioner, represents and
warranls with respect to its investment:

6.1.1. The Securities being acquired by it herennder are being purchased for its own account
and not with the view to, or for resale in connection with, any distribution or public
offering thereof within the meaning of the Securities Act. It understands that the Securities
have not been registered under the Securities Act by reason of their contemplated 1ssuance
in transactions exempt from the registration and prospectus delivery requirements of the
Securities Act pursuant to Section 4(2) thereof, and that the reliance of the Company s
others upon this exemption from such repistration is predicated in part upon this
representalion and warranty. Stale understands that an exemption from such registration is
not presently available pursuant to Rule 144 promulgated under the Securities Act by the
Commission and that in any event it may not sell the Securitics pursuant te Rule 144 prior
to the expiration of a two-year period after it has acquired the Securities,

6.1.2. The State, through the Commissioner and his stall and lepal counsel, has such
knowledge and experience in financial and business matiers that it iz capable of evalualing
the merits and risks of the investment to be made hereunder by i 11 has had access 1o all
ofthe Company's material books and records, and the Company has made available o it at
4 reasonable time prior to execution of this Apreement the oppoertunity to ask questions
and receive answers concerning the terms and conditions of the sale of securities
contemnplated by this Agreement and to obtain any additional infarmation as may be
necessary to verily the aceuracy of information furnished to it by the Company.

6.1.3. This Agreement has been duly authorized by itand has been duly executed and delivered
by it, and the Agreement’s provisions are valid and binding ebligations of it enforceabiein
accordance with their terms, except as such enforceability may be limited by bankruptey,
insolvency, moratoriem, reorpanization or other similar laws affecting the enforcement of
creditors’ rights generally and as to limitations on the enforcement of the rermedy of
specific performance and other equitable remedies. '

6.1.4. No person, firm or corporation has or will have, as a result of amy act or emission by
the State, any right, inlerest or valid claim against (he Company for any commission,
fee or other compensation as a finder or broker, or in any stenilar capacity, in
connection with the transactions conlemplated by this Agrecment
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T RESTRICTIONS ON TRANSFER

1.1. Legend Upon Securities. The Debenture shall be endorsed with the following legend:

THE SECURITIES REFRESENTED BY THIS CERTIFICATE HAVE NOT
BEEN REGISTERED UNDER THE FEDERAL SECURITIES ACT OF 1933
AND MAY NOT BE SOLD OR OTHERWISE DISPOSED OF FOR VALUE,
O TRANSFERRED, WITHOUT (1) AN OPINION OF COUNSEL
APPROVED BY THE COMPANY THAT SUCH SALE, DISFOSITION OR

T TRANSFER MAY LAWFULLY BE MADE WITHOUT REGISTRATION
UNDER THE FEDERAL SECURITIES ACT OF 1933 AND UNDER
APPLICADLE STATE SECURITIES LAWS, OR {II) SUCH REGISTRATION,
THE TREANSFERABILITY OF SUCH SECURITIES IS SUBIECT TO
RESTRICTIONS (A) REQUIRED BY FEDERAL AND STATE SECURITIES
LAWS AND THLE RULES, REGULATIONS, AND INTERPRETATIONS OF
THE GOWERNMENTAL AGENCIES ADMINISTERING SUCH LAWS,
AND THE PROCEDURES ESTABLISHED BY THE COMPANY TO
EFFECT COMPLIANCE THEREWITH, GOVERNING UNREGISTERED
SECURITIES, AND (B) AGREED TO BY THE OWNER OF SUCH
SECURITIES,

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER CHAPTER
S0A OF THE MINNESOTA SECURITIES LAWS OR APPLICABLE STATE
BLUE SKY LAWS AND MAY NOT BE SOLD, TRANSFERRED, OR
OTHERWISE DISPOSED OF FOR VALUE EXCEPT PURSUANT TO
REGISTRATION OR OFERATION OF LAW.

Upan the conversion ofall or any portion ol the Debenture, the certificate evidencing shares of
Conversion Stock shall be endorsed with the same legend, unless the Company receives an
opinion of counsel salisfactory to the Company to the effect that a transfer of the Conversion
Stock miy be made without registration, or unless such Conversion Stock is being disposed of
pursaant to a registration under the Securities Act

Any legend endorsed on a certificate evidencing Securilies pursuant to Section 7 hereof shall be
removed, and the Company shall issue a certificate without such legend to the helder of the
Sceurities, if the Securitics are being disposed of pursuant to a registration under the Securitics
Act or if such holder provides the Company with an opinion of counsel satisfactory to the
Company to the effect thal a transfer of the Securities may be made without repistration,

£.2. Company Right of First Refusal.  In the event State intends or desires to dispose of its
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Conversion Shares, it shall give written notice to the Company of such intention or desire,
which notice shall set forth (1) the names and addresses of the persons to whom the stock
should be transferred; (2) the amount of consideration to be paid for said stock: and (3) the
method and manner and terms of payment for such shares. Immediately upon receipl of
such notice, Company shall send copies of such notice to its other sharcholders. Company
and its other shareholders shal] have the option, [or a period of 20 days after receipt by the
Company of said notice, to purchase all the offered shares at the same price, in the same
method and manner and with the same terms of payment as sel forth in the notice in such’
proportion as the Company and its other shareholders may determine. Closing of such sale
and purchase of the shares shall take place at the offices of the shareholder within 10 days
alter the Company and/or the Company's other shareholders exercise the option, Upon
closing, State shall deliver to the Company a cerlificate or certificates ¢videncing the shares,
properly endorsed and assigned in wiiling and the Company shall pay the purchase price
therefore. The foregoing agreement shall terminate upon the closing of a public offering
pursuant to an eflective registration statement on Form S-1 (or any successor form) by the
Company of its Common Stock in which the apgregate gross proceeds to the Company are
at least tlen million dollars and the public offering price is not less than $2.50 per share (as
adjusted from lime 1o (ime upon the ocenrrence of any subdivision, stocks split,
combination or change of Common Stock into different number of shares of the same or
any other class or classes of shares),

8 STATE CONDITIONS TO CLOSING

8.1. Conditions to State Obligation. The obligation to purchase and pay for the Debenture which
State has agreed to purchase on the Closing Date are subject to the fulfillment prior to or on the
Closing Date of the following conditions, any of which may be waived in whole ar in part by
State;

8.1.1. The representations and warrantics of the Company under this Agreement shall be true
inall material respects as of the Clos ing Date with the same effect as thoupgh made on and
as of the Closing Date,

8.1.2. The Compuany shall have performed and complied with all agreements or conditions
required by this Agreement Lo be performed and complied will by it prior to or as of the
Closing Date,

8.1.3, 'The Company shall have delivered to State a certificate, dated the Closing Date,
executed by the President on behalf of the Company and certilving to the satisfaclion of
the conditions specified in Sections 8.1.1 and 8.1.2 hereof.
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8.1.4. "The Company shall have delivered to State an opinion of counsel for the Company,
dated the Closing Date, in substantially the form attached hereto as Exhibit G.

8.1.5. All vegistrations, qualifications, permits and approvals required under applicable state
and tederal securities laws for the lawtul execution and delivery ofthe Agreement and the
affer, sale, issuance and delivery of the Debenture and the Conversion Stack shall have
been oblained, except for the notices required or permitted to be filed after the Closing
Date with certain federal and state sceurilies commissions, which notices the Company
will file on a timely basis,

8.1.6. All corporate and other proceedings and actions taken in connection with the
transactions contemplated hercby and all certificates, opinions, agreements, instruments
and documents referenced herein or ineldent to any such transaction shall be satisfactory in
form and substance to State and its counsel.

&.1.7. There shall have been no material adverse change in the business or financial condition
of the Company from that existing on the date of this Agrecment,

.18 The Articles in the form allached hereto as Exhibit A shall have been filed with the
Minnesota Secretary of State. '

8190 Immediately lollowing the Closing, the Board of Directors of the company shall consist
of Julie Jorgensen and Thomas Micheletti.

8110, The Dircctors, Thomas Micheletti and Julic Jorgensen have executed the Directors
Warranty Apreement substantially in the form of Exhibit  attached hereto and the current
shareholders and option holders of the Company have executed a shareholder agreement
complying wilh the requirements of Section 5.12 hereof,

8.1.11. Each of the existing shareholders of the Company shall have consented in writing to all
the terms of the Apreement.

8.1.12. Debenture, substantially in the form of the attsched Exhibit AA, shall be executed by the
appropriate authorized officer(s) of Company and delivered 1o the State: and,

8.1.13. A eurrent certificate of compliance issued to Company by the State of Minnesota’s
Brepartment of Human Rights pursuant to Minnesota Statutes Section 363.073, or, in the
alternative, a certificate of an appropriate authorized officer of Company to State attesting
that Company has forty or fewer full-time crmployees and is exempt from the requarement
of oblaming such certificate.,
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8.1.14, A certified copy of a resolution(s) of Company's board of directors, in form and
substance reasonably acceptable to State's Authorized Agent, authorizing the execulion,
delivery and performance of this Agreement and the Debenture; and designating the
officer(s} of Company authorized by Company to execute on its behalf this Agreement arnd
the Debenture, and all other certificates to be delivered pursuant to this Agreement.

¥ COMPANY'S CONDITIONS TO CLOSING

2.1 Conditions. The obligation to sell and issue the Debenture to State which the Company has
agreed to issue on the Closing Date are subject to the fulfillment prior to or on the Closing Date
of the following conditions, any of which may be waived in whole or in part by the Company;

9.1.1. All registrations, qualifications, permits and approvals required under applicable stale
and federal securities Taws for the lowful exeeution and de tvery of the Agreement and the
offer, sale, issuance and delivery of the seeurities shall have been obtained, except for the
notices required or permitted to be filed after the Closing Date with certain federal and
state securities commissions, which notices the Company will file on a timely basis,

.12, The Adticles in the form attached hereto as Exhibit A shall have been filed with the
Minnesota Sceretary of State,

2.1.3. State shall purchase the Diebenture for a purchase price of up o Eight Million Dollars
{S8.000,000),

Y.1.40 The representations and warrantics of the Stale under this Agreement shall be true in all
material respects as of the Closing Date with the same ¢ fTect as though made in and as of

the Closing Date,

9.1.5 State shall have performed and complied with all agreements or conditions required by
this Agreement to be performed and complied with by it prior to or as of the Closing Date,

10 AFFIRMATIVE COVENANTS OF THE COMPANY

The Company covenants and agrees that so long as the Debenture or Conversion Stock is
outstanding:
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101, Corporate Existence. The Company will maintain ils corporate existence in good
standing.

10.2. Books and Account and Reserves. The Company will keep, and will cause any
subsidiary to keep, books of record and accounts in which full, true and correet entries arc made
of all of its and their respective dealings, busingss and affairs, in accordance with generally
avcepted accounting principles. The Company will eonploy centified public accountants thal are
“independent” within the meaning of the accounting regulations of the Commission. The
Company will have annual reviews made by such independent public accountants i the course
of which such accountants shall make such examinations as will enable them to give such
reporls or opinions with respect to the financial statements of the Company and its subsidiaries,
il any, in accordance with Generally Accepted Auditing Standards. Management will request
such independent public accountants to issue to the Company a management letter of
recommendalions in connection with each annual review of the financial statements of the
Company. In the event the services of the independent public accountants are terminated, the
Company will prompily notify State of such termination and will request such ndependent
public accountants to send a letter 1o State advising it in the detail requested by State of the
reasons [or the tepmination of their services.

i3, Furnishing of Financial Statemenis and Information. So long as State holds the
Debenture or shares of Conversion Stock, the Company will deliver to State:

10,3.1. Within five {5} days of their availability, but in any event within thirty (30) days after the
close of cach quarter, bepinning with the guarter ending September 30, 2004, (i) an
vnaudited consolidated balance sheet of the Company and any subsidiaries as ol the end of
such quarter and the corresponding balance sheet, (1) the related unandited combined
operating statements for such quarter, the [scal year o date and the corresponding
statements comparison with the budget for such quarler and the Gscal year to date, (ol the
related consolidated staterment of cash lows for the current quarter, all in reasonable detail
and certified by the President or Treasurer of the Company, subject to year-cnd
adjustments, andf/or (iv) the quarteflyTeporting form i wtilized as an allernative report @
subparapraph (i), (it} and (i) and approval of Slate.

10.3.2. Within five (5) days of their availahility, but in any event within ninety (90) days after
the end of eoch Niscal year, commencing with fiseal year 2004, which shall end on
December 31 of each year, 8 consolidated balance sheet of the Company and any
subsidiaries, as of the end of such lscal vear, logether with the related consohdated
statements of income and retained earnings and statements of cash flows for such fiscal
year, setting forth in cornparative form figures for the previous fiscal year, all in reasonable
detall and duly andited and certificd by the Company's independent certified public
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accountants, which accountants shall have given the Company an ungualified opinion
regarding such stalements;

10.3.3, Concurrently with the delivery of any financial slatements referred 1o in Sections 101.3.1
and 10.3.2, current schedules of Indebtedness for Borrowed Money topether with a
cerlificate of the President or Treasurer to the effect that such schedules are aceurate and
correct and that there exists no condition or event which constitutes an event of default
with respeet to any indebtedness of the Company, or if any such condition or event exists,
specifying the nature and period of existence thercof and what action the Company is
taking or proposes to take with respect thereto:

[0.3.4, Within five (5) days after the Company learns it is in defzult in the due and punctual
performance of any covenant or agreement related to Indebtedness for Borrowed Money,
any contract for the sale of its products or any other material contract, wrillen notice of the
nature and extent of such default;

10.3.5, Within 15 days after the Company learns of the commencement or \hreatened
commencement of any material suit, legal or equitable, or of any material administrative,
arhitration or other proceeding against the Company or its business, assets or properties,
written notice of the nature and extend of such suil or procecding,

10.3.6. Promptly after the submission thereof to the Company, copies of the management letier
aml any other reports or recommendations submitted by independent certified public
aceountants in connection wilh any annual or interim audit of the accounts of the Company
or any of its subsidiaries made by such aceountants:

13,7, Prompily following the issuance of any Common Stock, any securities convertible into
Common Stock or any oplions, warrants or other ri ghts to purchase Common Stock,
written notice of the amount of securities issued and the consideration received therelore:

10.3.8. Within ten days after the Company learns of any material adverse change in the
Company's management, provision of equipment or supplies, competition, financial
condition, properlies or assets, writlen notice of the nature and extent of such change; and

i{1.3.9. With reasonable promptness, such other financiai data relating lo the business, affairs
and financial condition of the Company and any subsidiaries as is available to the
Company and as from time to time State may reasonably request mcluding but not limited
to, employment duta on a guarterly hasis, including relevant socio-cconomic data of
persoms hired.
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The Company's obligations under paragraphs 10.3{a) throvgh (i) shall terminate upon the
closing of a public offering pursuant to an effective registration statement on Form 3-1 {or any
suecessor form) by the Company of its Common Stock in which the aggregate gross proceeds
to the Company are at least Ten Million Dollars ($10,000,000) and the public offering price is
not less than Twa Dollars and 00750 ($2.50) per share (as adjusted from time 1o time upon the
oecurrence of any subdivision, stock splil, combination or change of Common Stock into a
different number of shares of the same or any other class or classes of shares).

10,4, Key Person Life Insurance. From and after December 31, 2004, so long as the
Debenture or any of the Conversion Stock is outstanding, the Company will maintain “key
person’ life insurance on Julie Jorgensen in the amount of $500,000, or such lesser amount the
State deems sufficient to search for a replacement for Julie Jorgensen; provided that in the
event that Company demonstrates (o the reasonable satisfaction of the State that a suitable
individusl employed by the Company or its partners or affiliates has been identified to assume
her duties in the event of her death or disability, then such insurance shall no longer be
required.

10.5. Inspection and Attendance. So long as the Debenture or any of the Conversion Stock
is putstanding, the Campany will provide the State no less than two days written notice of all
Board meetings and permit State and any of its representatives designated by it and reasonably
satisfactory to the Company, 1o attend meetings of the Board of Directors as an observer and Lo
visit and tnspect at the expense of State, except for any expenses required to be bome by the
Company under Minnesota Statules Section 302A.461, as now in effect or hereafler amended
or succeeded, any of the properties of the Company or 11 subsidiaries, including their books
and records {and to make photocopies thereol or extracts there from), and 1o discuss thei
allatrs, Orances and sccounts with their officers, all 1o such reasonable extent and at such
reasonable times and inlervals as i1 may reasonably request without disruption of the
Company's operations.

106, Payment of Taxes and Maintenance of Property. The Company will, and will cause
any subsidiary 1o e

[0.6:1, Pay and discharge promptly, or cause to be paid and discharged promptiy, when due and
payable, all taxes, assessments and governmental charges or levies imposed upon it or
upon ils income or upon any of its property, real, personzl or mixed, or upon any part
thereet, as well as all matenial elaims of any kind (ineluding claims for abor, material and
supplies) which, il unpaid, mighl by Lew become a lien or charge upon s property;
provided, however, that neither the Company nor any subsidiary shall be required Lo pay
any such tax, assessment, charpe. levy or elaim while the amount, applicability or validity
thercol s bemng contested inpoad Lath by appropriste proceedings, provided thal the
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Company or such subsidiary, as the case may be, shall have set aside on its books reserves
(segregated to the cxtent required by generally accepled accounting principles) deemed
adequate by it with respect thereto: and

11.6.2. Maintain and keep, or cause to be maintained and kepl, its properties in pood repair,
working order and condition, and from time to time make, or cause o be made, all repairs
and renewals and replacements which in the opinion of the Company arc necessary and
proper so that the business carried on in connection therewith may be properly and
advantageously conducted at al times,

10.7. Insurance, The Company will, and will cause each subsidiary to:

10.7.1. Keep or cause all of its insurable propeity or properties (including valuable papers) to be
kept insured against loss or damage apainst fire and other risks:

7.2, Maintain general lability insurance against claims for personal injury, death or property
damage suffered by others upon or in or about the premises occupicd by it or occurring as
a resull of its maintenance or operation of any automobiles, trucks or other vehicles or
other facilities: and

[.7.3. Maintain all such worker's compensation or similar insurance as may be required under
the laws of any state or jurisdiction in which it may be engaped in business; and

10.7.4. Maintain produets Bability insurance against claims for personal injury, death or
property damage caused or allegedly caused by the Company’s products,

All insurance for which provision has been made in this Section 10.7 shall be maintained in the
amounts and to the extent determined (o be reasonable by the Board of Directors. Al such
msurance shall be effected and maintained in foree under a pelicy or policies issued by Insurers
of recognized responsibility, except that the Company or any subsidiary may effect worker's
compensalion or similar insurance in respect of operations in any state or other jurisdiction
either through an insurance fund operated by such state or other jurisdiction or by causing to he
maintained a system or systems of self-insurance which is in aceord with applicable laws. The
Company will provide State from time to time upon request with evidence of the insurance
palicies in {oree,

105, Payment of Indebtedness and Discharge of Obligations. The Company will, and will
cause any subsidiary to, pay or cause 10 be paid the principal of and interest and premium, if
any, on all Indebtedness for Borrowed Money heretotore or hereafter incurred or assimed by it
when and as the same shall become duc and payable, unless such Indebtedness Tor Borrowed
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Money is renewed or extended. The Company will, and will cause cach subsidiary to, faithfully
observe, perform and discharge all of the material covenants, conditions and obligations which
are imposed on it by any and all indentures and other agreements securing or evidencing such
Indebtedness for Borrowed Money or pursuant lo which such Indebledness for Borrowed
Money 15 issued, and will not permit the continuance of any act or ormission which is, or under
the provisions thereof may be declared to be, a material defanlt thereunder, unless such default
is waived pursuant to the provisions thereof. Neither the Company nor any subsidiary shall be
required to make any payment or to take any other action by reason of this Section 10,8 at any
time while the Company is contesting in good faith by appropriate proceedings its obligations
to make such payment or to take such action, provided that the Company or such subsidiary, as
the case may be, shall have set aside on its books reserves (segregated to the extent required by
generally accepted accounting principles} deemed adequate by it with respect thereto,

1.5, Preparation and Approval of Budgets. Solong as State holds of record Debenture or
any of the issued Conversion Stocl, at least one month priorto the beginning of cach fiscal year
of the Company, beginning with the year 2005 fiscal year, the Company shall prepare and
submit 1o its Board of Directors, with a copy to State, for discussion purposes a first draft of an
annual plan for such year which shall include monthly capital and operating expense budgets,
cash flow stalements and profit and loss projections and year-¢nd projected balance sheets,
itemized in such detail as the Board of Directors may reasonably request. The final draft of
such annual plan shall be presented to the Board of Directors for approval, with a copy 1o State,
prior o the beginning of each fiscal year of the Company. Each annual plan shall be modified
as often as is reasonably necessary to reflect changes required a5 a result of operating results
and other events that oceur, or may be reasonably expected to ocenr, during the vear covered by
the annual plin, and copies of such modi leation shall be submitled o the Board of Directors,
with a copy to State.

EOL 10 Heplacement of Stock Certilieates. Upon receipl of evidence reasonably satisTactory to
the Company of the Joss, thelt, destruction or mulilation of any certificate representing the
Conversion Stock, and; in the case of any such loss, theft or destruction, upon delivery of 4
surrender and cancellation of the certificate representing Conversion Stock, the Company will
issue a4 new certificate representing the Conversion Stock of like tenor, in lieu of such lost,
stolen, destroyed or mutifated certilicale.

L1, Completion of Transaction. Within fortv-eipght (48} months of the Closing [ate, the
Company shall have commenced construction of e Project.

10,12, Patents and Other Intangible Rights, The Company will apply for and, where
necessary, obtain assipnments of or licenses o use, all patents, trademarks, scevice marks, trade
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names and copyrights which in the opinion of a prudent and expericnced businessman
operating in the industry in which the Company is operating are desirable or necessary for the
conduct and protection of the business of the Company, The Company will adopt reasonable
secrecy measures and other policies to protect trade secrets and confidential information used in
connection with the Company's business which in the opinion of a prudent and experienced
businessman operating in the industry in which the Company 15 operating are desirable ar
necessary for the conduct and protection of the business of the Company,

10.13, Indemnification Article and/or Bylaw. The Articles and/or Bylaws of the Company
will at all times contain a section requiring the Company to indemnify its officers and directors
to the full extent permitted by the Minnesota Business Corporation Act,

10,14, Place of Business. The Company will establish a base of operations located within the
TAA, which will serve the purposes detatled in Minn. Stat. Section 298.292, Subd. 1,

1015, State's Rights in Any Future Private Financing, Inany futare sale of equity securitics
of the Company after the Project Closing Date (Capital Stock, warranis, debl convertible to
Capital Stock, or other rights to Capital Stock), State shall have the right to subscribe for such
number of shares at the same price and terms as would allow State to maintain its pro rata
ownership in the Company’s equity securities, based on the percentage of its Conversion Stock
which it owns or would own if the Debentures were fully converted to Conversion Stock and
any shares or units purchased in any [ulore sale; provided, however, except as otherwise
provided herein, that such rights do not include any sale of the Company's equily securilics in
connection with a public offering pursuant to an effective registration statement on Form S-1
(or any successor form) by the Company of its Common Stock in which the agprogale pross
proceeds (o the Company are at feast Ten Million Dollars ($10,000,000) and the public offering
price 15 not less than Two and 50/00 Dellars ($2.50) per share (as adjusted from time 1o time
upon the eccurrence of any subdivision, stock split, combination or change of Commen Stock
into a different number of shares of the same or any other class or elasses of shares).

TG, Employment Practices. The Company agrees to utilize the services of appropriale State
of Minnesota agencies as the first referral source in all hirings.

[ 17 Employee Confidentiality Agreements. The Company shall require all of its
employees to exeeute employee confidentiality agrecments containing provisions addressing
confidential information similar to those contained in Exhibit D,

18, Written Action of Directors and Shareholders, Prior to the sharcholders or the
directors of the Company taking any written action in liew of a meeting, the company shall
deliver a true and correct copy of such written action to the holders of the Debenture and
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Conversion Stock, at least two (2) days prior to the adoption of such written action; provided,
however, such prior delivery may be waived by State.

119, Maintenance of Business Operations. The Company will continue business operations
from its TAA facility for a minimum period of five (5) vears from the Closing.

10,240, Sale, Abandonment or Relocation of Projeet. The Company will continue to own the
Projecl. The Company will not abandon the Project. The Company will not move or relocate
the proposed Project power production facilities outside the TAA. The Company will not sell
or dispose ol substantially all of its assels, -

11 REGISTRATION OF STOCK

11.1. Incidental Repisiration. Each time the Company shall determine to proceed with the
actual preparation and fiting of a registration statement under the Securities Act in connection
with the proposed offer and sale for cash of any of its securities by it or any of its security
holders, hereinafter in this Section 11.1 called "Selling Sceurity Holders”, the Company will
sive written notice of itz determination to all record helders of the Debenture and/or
Conversion Stock not theretofore registered under the Securities Act and sold. Record holders
of the Debenture may, upon receipl of such notice, give notice of conversion of all or any
portion of the Debenture into Conversion Stock within thirty (30) days after receipt of such
notice from the Company, and all holders of record of Conversion Stock or Conversion Stock
which is 10 be issued pursuant to conversion as afloresaid may, upon written reguest Lo Lhe
Company, within thirly (31) days after receipt of such notice from the Company, request that
such Conversion Stock be registered under the Securities Act to be registered and sold. The
Company will, except as herein provided, cause all such shares of Conversion Stock to be
mcluded in such registration statement, 2l to the extent requisite to permit the sale or olher
disposition by the prospective seller or sellers of the Conversion Stock to be so registered;
provided, however, that nothing herein shall prevent the Company from, at any tume,
ahandoning or delaying any registration; provided further, however, that if the Company
determines nol to procecd with a repistration after the registration statement has been filed with
the Commission and the Company's decision not to proceed is primearily based upon the
anticipated public offering price of the securities (o be sold by the Company, the Company shall
promptly complete the registration for the benefit of those selling security holders who wish to
proceed with a public affering of their securitics and who bear all expenses in excess of
50000 incurred by the Company as the result of such registration afler the Company has
decided not to proceed. I any registration pursuant to this Section 11,1 shall be underwritten in
whole or in part, the Company may tequire that the Conversion Stock requested Far inclusion
pursuant 1o this Section 1,1 be included in the underwriting on the same terms and conditions
iz the securities otherwise being sold through the underwriters, 1 in the pood faith judgment of

Exvelur Bnerpy, Inc EoAaaGEM W EgquIn vestmentsony Debeaturesh i seelossr I_-.nu.ly:l,-"'.'i»!‘-.‘\.-ﬁi o De AR E et mnd Tn LR el
S5M COMYERTIHLE DERERNTURE AGREERMENT 15 Tast Beveseod 110232004 B:07 Abd



the managing underwriter of such public offering the inclusion of all of the Conversion Stock
originally covered by a request for registration would reduce the number of shares to be offered
by the Company or interfere with the successful marketing of the shares of stock offered by the
Company, the number of shares of Conversion Stock otherwise to be included in the
underwritten public offering may be reduced pro rata among the holders thereof,

11.2. Registration Procedures, If and whenever the Company is required by the provisions
of Section 11,1 to effect the registration of shares of Conversion Stock under the Securities Act,
the Company will:

L1121, prepare and file with the Commission a repistration statement with respect to such
securities, and use ils best efforts (o cause such registration statement fo become and
remain effective:

[1.2.2. prepare and file with the Commission such amendments to such repistration statement
and supplements 1o the prospecius contained therein as may be necessary to keep such
registration statement effective and current for such period as may be reasonably necessary
to effect the sale of such securities, not to exceed nine months:

123, fumish to the security holders participating in such registration and to the underwriters
ot the sccurities being registered such reasonable number of copies of the registration
statement, preliminary prospectus, final prospectus and such other documents as such
underwriters may reasonably request in order to facilitate the public offering of such
securities;

1124, use its best efforts 1o register or qualify the scourities covered by such registration
statement under such state securities or blue sky laws of such jurisdictions as such
participating holders may reasonably request, except that the Company shall not for any
purpose be required Lo execute a general consent to service of process or to qualify to do
business as a foreign corporation in any jurisdiction wherein il is not sg qualified;

PR, promptly notify the security holders participating in such registration of the time when
such registration statement has become effective or when a supplement to any prospectus
included in such registration statement has been filed:

11.2.6. notify such holders promptly of any request by the Commission for the amending or
supplementing of such registration statement or prospectus or for additional information;

1127, promptly advise such holders of the issuance of any stop order by the Commission
suspending the clfecliveness of such repistration statement or the iniiation or threatening

Excelsion Energy, Ine EAAGEYIE iy ievesimentstUimy DebeninneshExcebanr Eneepa 388 oy DeltASE BebAgrd k- 1R . doc
SEM COMNYERTINLE DEBENTURE AGRELMENT ah Last Bewvised: 32302000 807 A%



ol any proceeding for that purpose and promptly use its best efforts to prevent the issuance
of any stop order or to obtain its withdrawal if such stop order should be issued;

11.2.8. not file any amendment or supplement to such registration statement or prospectus 1o
which a majority in interest of such holders shall have reasonably objected on the prounds
that such amendment or supplement does not comply in all material respects with the
requirements of the Securities Act or the rules and regulations thercunder, after having
been furnished with a copy thereof at least [ve business days prior to the fling Lhereof,
unless in the opinion of counsel for the Company the filing of such amendment or
supplement is reasonably necessary to pratect the Company from any liabilities under any
applicable federal or state law and such filing will not violate applicable law;

I12.9, at the request of any such holder, Turnish on the effective date of the registration
stalement and, if such registration includes an underwritten public offering, at the closing
provided for in the underwriting agreement: (i)} an opinion, dated each such date, of the
counsel representing the Company for the purposes of such registration, addressed to the
underwriters, if any, and to the holder or holders making such request, covering such
matters as such underwriters and holder or holders may reasonably reguest, in which
opinion such counsel shall state {without limiling the generality of the foregoing) that (a)
such registration statement has become effective under the Sceurities Act, (b)) to the best of
such counsel’s knowledge no stop order suspending the effectiveness thereof has been
issucd and no proceedings for that purpose have been instituted or are pending or
contemplated under the Securities Act, () the registration statement and cach amendment
or supplement thereto comply as to form in all material respeets with the requirements of
the Securities Act and the applicable rules and regulations of the Commission thereunder
fexcept that such counsel need express no opinion as to financial statements contained
therein), (d) to the best of such counsel's knowledge neither the registration statement nor
any amendment or supplement thereto contains any untrue statement of a material facl ar
omits 1o state a material fact required to be stated therein or neccssary lo make the
statements therein not misleading (except that such counsel need express no epinion as o
financial statements contained therein), (e) the description in the registration statement or
any amendment or supplement thereto of legal and governmental proceedings and
contracts are accurate and fairly present the information required to be shown, and () such
counsel does not know of any legal or povernmental proceedings, pending or threatened,
required to be described in the registration statement or any amendmenl or supplement
thereto which are not deseribed as required nor of any contracts or decuments or
instrurnents of the character required to be descnbed in the registration stalement or
amendment or supplement thereto or to be filed as exhibits to the registration statement,
which are not described or filed as required; and (i) a letter dated each such date, from the
independent certified public accountants of the Company, addressed to the underwriters, if
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any, and 1o the hoelder or holders making such request, covering such matters as such
underwriters and holder or holders may reasonably request, in which letter such
accountants shall state (withaut Bmiting the generality of the foregoing) that they are
independent certified public accountants within the meaning of the Securities Act and that
in the opinien of such accountants the financial statements and other financial data of the
Company included in the registration statement or any amendment or supplement thereto
comply in all material respects with the applicable accounting requirements of the
Securities Acl,

11.3. Expenses.

11.3.1. With respect to each inclosion of shares of Conversion Stock in a registration statement
pursuant 1o Scetion 1101 hereed, all fees, costs and cxpenses of and incidental to such
registration, inclusion and public offering {as specified in paragraph (b) below) in
connection therewith shall be borne by the Company, provided, however, that any security
holders participating in such repistration shall bear their pro rata share of the underwriting
discounts and commissions and transler taxes.

[1.3.2. The fees, costs and expenses of registration to be borne by the Company as provided in
paragraph (a) above shall inchude, without limitation, all registration, filing and NASD
fees, printing expenses, fees and disbursements of counsel and accountants for the
Company, fees and disbursernents of counsel for the underwriler or underwriters of such
securities (i the Company andf/or selling security holders are required Lo bear such lees and
disbursements), all lepal fees and disbursements and other expenses of complying with
slate sceurities or blue sky laws of any jurisdictions in which the securities to be offered
are 1o be registered or gualifed, and the premivms and other costs of policies of insurance
against labkility arising out of such public offering: fees end disbursements of counsel] and
accountants for the selling security holders and any ather expenses incurred by the selling
security holders nol expressly included above shall be barne by the selling sccurity holders,

11.4. Indemnilicalion.

11.4.1. The Company will indemmnify and held harmless each holder of shares of Conversion
Stock which are meluded in oo registration statement pursuant 1o the provisions of this
Article T and any underwriter (as defined in the Securities Act) Tor such holder and each
person, it any, who controls such halder or such underamiter within the meaning of the
Secuwrities Act, from and against, and will reimburse such holider and each soch underwriter
and contrelling person with respect to, any and all loss, damage, liability, cost and expense
Lo which such holder or amy such underwriler or controlling person may become subject
under the Securities Act or otherwise, insofar as such losses, dumapes, liabilities, costs or
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expenses are caused by any untrue stalement or alleged untrue statement of any material
fact contained in such registration statement, any prospectus contained therein or any
amendment or supplement thereto, or arise out of or are based upon the omission or
alleged omission to state therein a malerial fact required Lo be stated therein or necessary 1o
make the statements therein, in light of the circumstances in which they were made, not
misleading; provided, however, that the Company will not be liable in any such case to the
extent that any such loss, damage, lability, cost or expense arises out of or is based upon
an untrue statement or afleged untrue statement or omission or alleged omission so made
in conformity with information furnished by such bolder, such underwriter or such
controlling person in writing specifically for use in the preparation thereof.

11.4.2. Promptly after the receipt by an indemnified party pursuant to the provisions of
paragraph 11.4.1 of this Section 11.4 of notice of the commencement of any action
involving the subject matter of the foregoing indemnity provisions such indemnilied party
will, if a claim thereof is 1o be made against the indemnifying party pursuant to the
provisions of said paragraph 11.4.1, promptly notify the indemmifying party ol the
commencemenl thereof: but the omission o so notify the indemnifying party will not
relieve it from any liability which it may have to any indemnified party otherwise than
hereunder, In case such action is brought against any indemnified party and it notifics the
indemnilying party of the commencement thereof, the indemnifving party shall have the
right to parlicipate in, and, to the extent that it may wish, jointly with any other
indemnilying party simtlarky notified, to assume the defense thereof, with counsel
satisfactory Lo such indemnified party; provided, however, if the defendants in any action
include both the indemmnified party and the indemnifying party and if there is a conflict of
interest which would prevent counsel for the identifying party from also representing the
indemnified party, the indemmified party or parties shall have the right 1o select scparate
counsel 1o participate in the defense of such action on behall of such indemnifiad parly or
parties. Alter nolice from the indemnifying party to sueh indemmnified party of its election
50 to assume the defense thereof, the indemnifying party will net be hable to such
indemnilied parly pursuant to the provisions of said paragraph 1141 for any legal or other
expense subsequently incurred by such indemnified party in connection with the delense
thereof other than reasonable costs of investipation, unless (1) the indemnified party shall
have employed eounsel in accordance with the provizo of the preceding sentence, (ii) the
indemnifying party shall not have employed counsel satisfactory to the indemnified party
o represent the indemnified party within a reasonable lime after the notice of the
comnmencement of the action, or (1i1) the indemnifying party has authenzed the
employment of counsel for the indemm Ged party a0 (he expense of the indemnifyimg party,

11.5  Lwock-up, Sharcholder shall agree to such reasonable "lock-up” provisions as shall be
required by the managing underwriter of any public offering of the Corporation's stuck
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but not to exceed six months. During such lock-up period, Shareholder shall not sell,
transfer or otherwise dispose of or agree to sell_transfer or otherwise dispose of, any of
the shares of the stock of the Corporation beneficially held by Sharcholder,

12 DEFAULT

21 Events of Default. The following shall be deemed to be Events of Default for puIrposes
of this Agreement:

12.1.1. 1f the Company shall fail to make an¥ Favment when due (whether by acceleration or

otherwise) pursuant to the Debenture or any other monetary Obligation, and the same shall

remain unpaid following notice of such Event of Default given pursuant to Section 12.2;

V2. 1.2, (i) of any representation or warranly made by or on behalf of the Company in this
Apreement or in any cerlificate, report or other instrument delivered under or pursuant to
this Agreement shall prove to have been intentionally untrue or incorrect or made with a
disregard for its truth or accuracy as of the date of this Agreement or as of the Closing
Date, or (i1) il any report, certificate, {inancial statement or financial schedule or other
mstrument prepared or purported to be prepared by the Company or any officer of the
Company hereafier furnished or delivered pursuant to this Agreement shall prove to be
intentionaily untrue or incorreet or made with a disregard for its truth or securacy as of the
date 1t was made, furnished or delivered; or

[2.1.3, ifdefault shall be made in the due and punctual perlormance or ohservance of any term
contained in this Agreement or the Company shall violate any of the terms or any of the
covenants set forth in this Agreement, and such default or vielation shall have continued
following notice given pursuant o Section 12.2: and

12.1.4, any bankrupley, reorganization, deht arrangement or other proceeding under any
hankruptey or insolvency law, shall be instituted by or against the Company and, if
mstituted against Company, shall not havebeen consented to or acquiesced in by the
Cempany, or shall remain undismissed for sixty (60 days. or an order for relief shall have
been entered apainst Company.

12.1.5. ifan Event of Default has occurred and is continuing under the Convertible Debenture
Agreement for 31,500,000 dated April 23, 2002 between the State and the Company.

(2.2, State Notice of Default and Acceleration of Payment. Upon the oceurrence of any
Event of Default as set forth in Section 12.1, the State may or shall, 1 it desires to declare the
existence of an Bvent of Defwlt, give written notice of such defaul and if such default or
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violation cantinues unremedied voluntarily or involuntarily for a period of 30 days aller such
written notice, then, unless such Event of Default has been waived in the manner provided in
Section 13.1 hereof, the entire unpaid balance of the Debenture, and the interest then accrued
thereon and any other monetary Obligation, shall become and be inmediately due and payable
without further notice or demand by the State or its assigns, and without any requirement of
presentment or protest.

In the event the State has converted all or part of the Debenture into Common Stock
(“Conversion Stock™) and upon the oceurrence of an Event of Default as herein defined, and so
long as such event conlinues unremedied, then, unless such Event of Default has beenremedied
following 30 days’ notice of such default or such Event of Default has been waived in the
manner provided in Section 13.1 hereof, State may upon 30 days writlen notice demand that the
Company redecm the Conversion Stock at a price per share equal (o the Conversion Price per
share of such Conversion Stock and if such Event of Default or violation continues after the 30
day notice of demand for redemption, the Company shall redeem the Conversion Stock, The
rights herein are in addition to any fegal and equitable remedies of the holders of the Debenture
and the Conversion Stock.

12,3, Company Notice of Default. Upen the oceurrence of any Ivent of Delault, the
Company shall give written notice of the same within five (5) business days of such occurrence
o the State.

12.4. Remedies Not Waived. No course of dealing between the Company and the helder of
the Debenture or Conversion Stock, and no delay in exercising any right, power or remedy
conferred hereby or now or hereafter existing at law or In equity or by statute or otherwise, shall
operate as 4 waiver of or otherwise prejudice any such right, pewer or remedy; provided.
however, that this Section 12,4 shall not be construed or applied 50 as o negate the provisions
and intent of any statute which is otherwise applicable.

12.5 Remedies Upon Failure to Maintain Place of Business and Employment. In the
event the Company should violate the affirmative covenants regarding maintenance of place of
business or employment, the Debenture shall, upon notice and failure to cure as provided in
Section 12,2, hecome immediately due and payable. In the event all or any portion of the
Debenture has been converted inlo Conversion Stock, in the absence of a public market or
marketability of the Conversion Stock, the State may, upon notice 1o the Company require the
Company to purchase any such shares of Conversion Stock at the greater of their Conversion
Price or their fair markel value without discount for lack of marketability or discount for lack of
control.  Fair marketability will be determined by agreement and if agreement cannot be
reached within thirty (309 days of the date of the notice requesting repurchase, fair market value
of such shares shall be determined by an appraiser selected by the Company and the State with
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experience in appraising businesses and holding American Society of Appraiscrs credentials,
The appraiser shall be directed to value the Company as 2 whole and not discount the Company
Stock for lack of marketability or discount for lack of contral. The per share value of
Conversion Stock shall be determined by dividing the total value of the Company so
determined by the number of shares of Common Stock issued and outstanding,

12.6. Suits for Enforcement, In case any one or mare Events of Default shall have oceurred
and be continuing, unless such Fvents of Default shall have been waived in the manner
provided in Section 13.1 hereof, the holders of the Shares may proceed 1o proteel and enforee
their rights under this Article 12 by suit in equity or action at [aw, I{ is agreed that in the event
of such action, such holders of the Debenture and Conversion Stock shall be entitled to recejve
all fees, costs and expenses incirred in connection therewi th, including without limitation the
actual fees and expenses of attorneys (whether or not litigation is commenced) and other fees,
costs and expenses of appeals.

1227, Remedies Cumulative. No right, power or remedy conferred npon any holder of the
Debenture or Conversion Stock shall be exclusive, and each such right, power or remedy shall
be cumulative and in addition to every other right, power or remedy, whether conferred herely
or by any such security or now or hereafter avinlable at law or in equity or by statule or
otherwise,

13 MISCELLANEQUS

13.1. Waivers and Amendments. With the written consent of State as expressed inoan
amendment of this Agreement executed by &ll of the required State officials who have signe:d
this Agreement, the obligations of the Company under this Agreement may be waived (either
generally or in o particular instance and either retroactively or prospectively), and with the same
consent the Company may enterinto a supplementary agreement for the purpose of adding any
provisions to or changing in an ¥ manner or eliminating any of the provisions of this Agreement,
or of any supplemental agreement or madifying in any manner the rights and ohligations
created hereunder or thereunder. .

132 MNotices. All notices, requests, consents and other communications required hereunder
shall be in writing and shall be personally delivered, sent by delivery service or mailed (in
either case with a 3-day delivery guaranteed), if to State at 4261 Highway 53 Soarth, P.0O. Box
41, Eveleth, Minnesota 557 34-044 L. if to-any other holder ol any of the Securities, addressed
to such holder at its address as shown on the books of the Company, or at such other address as
the State or any ather halder may specify by written notice to the Company, or, il 1o the
Company at 11100 Wayzata Boulevard, Suite 305, Minnetonka, Minnesota 35305, or al such
cther address as the Company may specily by wrilten notice to the State or holders of the
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Securities, and such notices and other communications shall for all purposes of the Agreement
be treated as being effective or having been piven if delivered personally, or, il sent by mail or
delivery service, when received.

1333, Survival of Representations and Warranties. All representations and warranties
contained herein shall survive the execution and delivery of this Agreement, any investigation
at any time made by or on behalf of the State, and the sale and purchase of the Debenture and
payment therefore. All statements contained in any certificate, instrument or other wriling
delivered by or on behalf of the Company pursuant hereto or in connection with or in
contemplation of the transactions hercin contemplated shall constitute representations and
warranties by the Company hereunder,

13.4. Partics in Interest. All the terms and provisions of this Agreement shall be binding
upon and imire to the benefit of and be enforceable by the respective successors and assigns of
the parlies hereto.

13.5. Headings, The headings of the sections of this Apreement have been inseried for
convenience of reference only and do not constitute a part of 1his Agreement.

13.6, Choice of Law. It is the intention of the parlics that the internal laws of the State of
Minnesota, without regard 10 the body of law controlling conflicts of law, shall govern the
validity of this Apreement, the construction of its terms and the interpretation of the rights and
duties of the parties.

R Indemnification.

13.7.1. In General. Company agrees that it will indemnify, pay and hold State and the
officers, directors, employees, agents, consullants, Persons engaged by State to evaluate
ar monitor the Loan, and attorneys of State {collectively called the "Indemnitees™}
harmless from and against any and all Liabilities, obligations, losses, damages,
penalties, actions, judgments, suits, claims, costs, expenses and disbursements of any
kind or nature whatsoever (including the fees and disbursements of counsel for such
[ndemnitess in connection with any investipative, admintstrative or judicial proceeding
commenced or threatened, whether or not such Indemnitee shall be designated a parly
thereto) that may be imposed on, ineurred by, or asserted against that Indemnitee, in
any manner relating to or arising out of this Agreement, the consummation of the
transactions contemplated by this Agreement, the use or intended use of the proceeds of
the Loan or the exercise of any right or remedy hereunder (the “Indempificd
Liabilities™); provided, however, that Company shall have no obligation (o an
Indemnitee hereunder with respect 1o Indemnified Liabilites ansimg from the gross
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neghgence or willful misconduet of that Indemnitee as determined by a court of

competent jurisdiction. This covenant shall survive the payment of the Obligation and
the termination of this Agreement.

13.7.2. Indemnification Concerning Envirenmental Matters. Company hereby agrees to
defend, indemnify and hold the State harmless from and against any and all Liens,
demands, claims, actions, suits, proceedings, disbursements, Liabilities, losses,
damapes, judpments, penalties, costs and expenses (including, without limitation,
attorneys', consultants' and experts’ fees) paid, incurred, or asserted apainst the State
for, with respect to, or as a dircet or indirect result of the following:

13.7.2.1. the presence in, on, over or under, or the escape, secpage, leakage, spillage,
discharge, emission or release on or from, any real property owned or leased by
the Company of any environmentally regulated substances regardless of whether
ar not cansed by or within the control of the Company;

13.7.2.2. the violation of any environmental law relating to or affecting Company; or

13.7.2.3. the violation of any envirommental law in connection with any other property
owned by the Company, which violation gives or may give rise to any rights
whalsocver in any party with respect to Company or its property by virtue of any
ol the environmental laws, whether or not such violation is caused by or within
the control of Company.

118 Coonterparts.  This Agreement may be executed concurrenily in two or more
counterparts, cach of which shall be deemed an original, but all of which tegether shall
constitute one and the same instrument,

13.9: State Andits. Pursuant to Minnesota Statutes, Section 16C.05, Subdivision 5 ([998),
the books, records, documents, and accounting procedures, and practices of the Company
relevant (o this Agreement shall be subject 1o examination by the State and g Stale of
Minnesota’s Lepislative Auditor as appropriate, for a minimum of six (6) years Tollowing the
termination or earlier cancellation of this Agreement.

13,10, Non-Disclosure of Confidential Information. Al data maintained by the State or
received by the State from the Corporation in regards 1o this Apreement constitutes
“govermnent dala’™ under the provisions of Minnesota Government Data Practices Act, cited as
Minnesota Statutes, Chapter 13 (the "GDPA™). State agrees that any data received by it from
Corporation will be treated as “nonpublic data™ when and to the extent permitted under the
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provisions of the GDPA, as the same may be amended from time to time during the term of this
Agpresment.

Exelsioe Energy, Inc FAAGTE VR nvestmentsCony ehen uresiFacelsior EuengdSERConeDebt BaS EDeba prdfnf-THRR o
AR CONYERTIRLE DEBEMNTURE AGREEMENT a3 Laad Plevesed D1A2302004 2007 AR



IN WITNESS WHEREOF, the State has caused this Agreement o be duly executed in its name
and behalf and Company has caused this Agreement to be duly executed in its name and behalf, both
intending it to become effective as of the date of the last required signature entered below,

APPROVED:
1. COMPANY:

EXCELSIOR ENERGY INC.,
_a Munesota business corporation

o Iy cholitc

3. COMMISSIONER OF ADMINISTRATION OR
ITS DELEGATE:

TITLESFHOMAS MICHELEFTI, CO-PRESIDENT and ClOLE
EXECUTIVE OFFICER

N '_'? j

TITLE:  CONTRACT CooiHEmnTing

DATE Wﬁﬁﬂz&%é{% 25‘&'%

[ gt

TITLE: MULIE MORGEMSEM, DIREC TORACO- PRESIDENT

[IATE: 1L f‘b /ﬂ- {-

4. BTATE AGENCY: Bseal
have been cncumbered as reguigd by 35

Iy

TITLE:  ROGBERT FSCUFFY IR, .-’k{.'{.'leN‘]

I OFFICER, 51

Lo Vrnesndoes 74, 7009 |

2, STATE:

STATE OF MINNESOTA ACTING BY AND THROUGH
15 OFFICE OF THE COMMISSIONER OF IRON RANGE

RESOURCES AND REHABILITATION

DATE _ fﬂ—g’ 1‘?4

L Xpadd. mﬁﬂf‘ww N
TITLE: Aczrm ’Ksb:mm'];&

I._m;«_n-:- f;?//gpfffm’i’.{_z ;2,: '.E;m?’m
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EXHIBIT AA

THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN
REGISTERED UNDER THE FEDERAL SECURITIES ACT OF 1933 AND MAY NOT
BE SOLD OR OTHERWISE DISPOSED OF FOR VALUE, OR TRANSFERRED,
WITHOUT (1) AN OPINION OF COUNSEL APPROVED BY THE COMPANY THAT
SUCH SALE, DISPOSITION OR TRANSFER MAY LAWFULLY BE MADE
WITHOUT REGISTRATION UNDER THE FEDERAL SECURITIES ACT OF 1933
AND UNDER APPLICABLE STATE SECURITIES LAWS, OR (1) SUCH
REGISTRATION. THE TRANSFERABILITY OF SUCH SECURITIES IS SUBJECT
TO RESTRICTIONS (A) REQUIRED BY FEDERAL AND STATE SECURITIES
LAWS AND THE RULES, REGULATIONS, AND INTERPRETATIONS OF THE
GOVERNMENTAL AGENCIES ADMINISTERING SUCH LAWS, AND THE
PROCEDURES ESTABLISHED BY THE COMPANY TO EFFECT COMPLIANCE
THEREWITIH, GOVERNING UNREGISTERED SECURITIES, AND (B) AGREED
TOBY THE OWNER OF SUCH SECURITIES.

THESE SECURITIES HAVE NOT BEEN REGISTERED UNDER CHAPTER 80A OF
THE MINNESOTA SECURITIES LAWS OR APPLICABLE STATE BLUE SKY
LAWS AND MAY NOT BE SOLD, TRANSFERRED, OR OTHERWISE DISPOSED
OF FOR VALUE EXCEPT PURSUANT TO REGISTRATION OR OPERATION OF
LAW.

S8, 000, 000

EXCELSIOR ENERGY INC. 58,000,000
CONVERTIBLE DEBENTURE

Due Novemboer 5 2019

Faxcelsior Energy Inc., a corporation duly organized and existing under the laws of the State of Minnesota
{the “Company™) for value received, hereby promises to pay to the erder of the State of Minnesota acting by or
through its administrative agency known as the Office of the Commissioner of Iron Range Resources and
Rehabilitation (hereinafter “State”) at its offices at 4261 Highway 53 South, PO, Box 441, Eveleth, Minnesola
557340441 ar at such other place designated al any time by the halder hercof, the principal sum of the lesser of
{a) Eight Million Dollars (58,000,000}, and (b} the total principal amount outstanding hereunder, together with
interest on the unpaid balance thereof at the annual rate set forth below in sccordance with the following
installinents and on the following terms:

1. This Debenture is issucd pursuant to and subject to the terms of that certain Excelsior Energy Ine,
F&,000,000 Cornvertible Debenture Agreement by and between Company and State which became effective an
Movember |, 2004 (heremalier the “Debenture Agreememt™). Terms herein which begin with a capital letter
and which are not otherwise delined Serein shall bave the meamngs given such terms in said Debenture
Aprecment.

2. Interest shall accrue on the unpaid principal balance outstanding from time to time heresunder al the
rate ol twenty and Q000 percent {20000%) from the date hereeb untl all sums due wnder this Apreement are
pad in full.
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3. Repayment Provisions. The term of the Debenture shall be from the Closing Date until the Due Date.
A payment of all accrued and unpaid interest shall be due and payable on the fifih (5™) Anniversary Date.
Beginning on the sixth Anniversary Date, and each subsequent Anniversary Date while this Agreement is in
[orce, a payment of $800,000 of principal plus all acerved and unpaid interest is due, On the Due Date, a
payment to the State in the full amount of all outstanding principal and accrued, but previously unpaid, interest
on the Loan and of any other sums being doe and payable,

4, Payments due hereunder shall be made in Immediately Available Funds as defined under the
Debenture Agreement no later than 2:00 p.m., Eveleth, Minnesota time as of the Payment Date.

In the event principal of the Debenture is converted to Common Stock of the Company as provided in the
Debenture Agreement, acerued and unpaid interest upon the principal amount of the Debenture converted into
Commen Stock ol the Company shall immediately become due and payable.

5. After providing the State a 45 day notice, the Company shall have the right to prepay, without penalty,
any or all of the principal. All payments received hereunder will be credited first toward accrucd interest with
the balance, if any, being applied as provided in the Debenture Agreement,

6. If the Company shall fail to pay, when due, any amount payable hereunder or commits or suffers to
exist in an Event of Default under the terms of the Debenture Agreement, such event shall constitute a Defaull
herennder upon written notice by the holder 1o the Company pursuant to the Debenture Agreement and upon the
failure of the Company to cure such default within 30 days of such notice as provided in the Debenture
Agreement, the unpaid principal balance of this Debenture and all acerued interest thereon shall at the option of
the State and without demand or notice of any kind, be declared and thereupen immediately shall become, due
and payable as provided in the Debenture Agreement. In the event of such an Event of Delavlt or Default,
Company agrees lo pay all expenses incurred by the holder, ncluding, but not limited 1o, reasonable attorneys'
fees and legal expenses in endeavoring to collect any of the sums due under this Debenture all as deseribed in
and pursuant 1o the Debenture Agreement.

7. Failure of the holder to exercise any right or reredy hereunder shall not operate as a waiver thereof,
and no single or partial exercise by the State of any right or remedy shall preclude other or further exereise
thereof or exercise of any other ripht or remedy under this Debenture or the Debenture Agreement. The
Company agrees that this Debenture may not be changed orally and may only be changed by agreement in
writing signed by the party against which enforcement of any waiver, change, modification or discharge is
sought. i

8. The principal amount of the Debenture may be converted at the option of the holder at any time from
and after the Project Closing Date into shares of Common Stock of the Project Company in accordance with the
terms of the Debenture Agreement, which terms are incorporated herein by reference and made a part of this
Debenture. The shares of Commaon Stock issued upon such conversion (“Conversion Shares™) are subject to the
obligations set forth in the Debenture Apreement and are entitled to all the rights set forth in the Debenture
Apreement.

9. In lieu of issuing any fraction of a share upon the conversion of this Deben ture, the Company shalt
pay 10 the holder hereol for any fraction of a share otherwise issuable upon the conversion cash equal to the
sume fraction of the then conversion price of the Common Stock.

10, Presentment, notice of dishonor and protest are hereby waived by the Compuany.

Excaliwn Enerpy, Inc Eslibur a8
CORVERTISLE DELENTURE AGREEMER ] Execulizn Copy as Printed Savembbes b,
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11, The Company may treat the Person whose name or names appear on this Debenture as the absolute
owner or owners hereof, for the purpose of receiving payment of, or on account of, the principal and interest

due on this Debenture and for all other purposes.

12. In the evenl of any conflict or contradiction between any tenor or condition provided above and any
term or condition contained in the Debenture Agreement, the terms and conditions of the Debenture Agreement
shall control the obligations and rights of the Company and the holder of this Debenture,

IN WITHNESS WHEREQT, the Company has hereunto set its hands this

("Closing Date™).

Exesliie Crergy, tne
COMYERTIELE DEBEMTURE AGREEMERNT

EXCELSIOR ENERGY INC.
a Minnesota corporation (“Company™)

(President or two other duly authorized
corporate officers must sign)

:‘éi’glmh‘i'r::
Title

Si grmlm,

Title

day of November, 2004
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CERTIFICATE OF
THE SECRETARY OF
EFXCELSIOR ENERGY INC.

The undersigned, Thomas A. Micheletti, hereby certifies that he is the acting sceretary of
Excelsior Energy Inc, a Minnesota corporation, and that he is authorized to execute and deliver
this certificate on behalf of the Corporation. As Secretary of Excelsior Energy Inc., he certifies
{hat the Directors of Excelsior Energy Inc., pursuant to the Minnesota Business Corporation Act
§ 302A.239, took and consenled to the following actions, effective as of November 17, 2004,
withoul the formabity of o meeting:

BE I'F RESOLVED, that the Corporation hereby approves execution and delivery of the
Convertible Debenture Agreement (“Agreement™) and the Convertible Subordinated Debenture
{“Debenture™), in (he form presented to the Directors as of November 17, 2004, to the State of
Minmesota acting by or through its Office of the Commissioner of Iron Range Resources and
Rehabilitation (“TRER™); and

BE [T FURTHER RESOLVED, that the Debenture, when delivered and paid for as
comternplated in the Debenture Agreement dated November |, 2004 {the *Agreement™), will be
duly authorized, validly issued, fully paid and nonassessable; and

BE IT FURTHER RESOLVED, that the co-Presidents of the corporation, individually
or together, are authorized to exccute the Agreement and such other documents refated therelo on
behall of the corporation; and

BE [T RESOLVED FURTHER, that all actions herctolore taken by the Board of
Directors and Officers of the Corporation in connection with the entry into and delivery of the
Agreement and Debenture are hereby adopted, ratified, confirmed and approved in all respects as
the acts and deeds of the Corporation,

EXCELSIOR ENERGY ]H

el hcktr

Thomas A, Micl heletti
[ts Acting Scoretary
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PROMISSORY NOTE

For value received, Excelsior Energy Inc, (the “Company™) promises to pay to
Themas Micheletti or Julie Jorgensen (the “Lenders”) the amount of loans
outstanding from time to time from the Lenders to the Company, together with
interesi thereon at a rate of five percent {(5%) per annum.

Such loans shall be evidenced by entries in the Company's accounts and shall he
repayable from time to time when the Company receives funding .

IN WITNESS WHEREOF, the undersigned officer of the Company has executed
this promissory note as of January 11, 2002,

EXCELSIOR ENERGY INC.

i 2
Co-President and CED



