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December 17, 2007 Michael C, Krikava
612.977.8566
mkrikava@briggs.com

VIA MESSENGER

Minnesota Court of Appeals.

305 Minnesota Judicial Center

25 Rev. Dr. Martin Luther King Jr. Blvd.
St. Paul, MN 55155-6102

Re:  Alternative Petition for Discretionary Review in
In the Matter of the Petition of Excelsior Energy, Inc. et al.
Appellate Court Case No. A072306

Dear Sir/Madam:

Enclosed for filing in the above-referenced matter are the original and four (4) copies of
Northern States Power Company's:

1. NSP’s Memorandum (1) Supporting Motion to Discharge Writ of Certiorari and
Dismiss Excelsior's Appeal and (2) Opposing Excelsior's Alternative Petition for
Discretionary Review; and

2. Affidavit of Michael C. Krikava; and

3. Affidavit of Service.

By copy of this letter, this filing is being served on the persons listed on the attached
service list.

Please call me with any questions.

Briggs and Morgan, Professional Association
Minnezpolis | St Paul 1 wwwhbriggscom
2118517v1 Member - Lex Mundi, a Global Association of Independent Law Firms
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STATE OF MINNESOTA
IN COURT OF APPEALS
Court File No.’s A07-2305, A07-2306

In the Matter of the Petition of Excelsior
Energy Inc. and Its Wholly-Owned
Subsidiary MEP-I, LLC for Approval of
Terms and Conditions for the Sale of
Power from Its Innovative Energy Project
Using Clean Energy Technology Under
Minn. Stat. § 216B.1694 and
Determination that the Clean Energy
Technology Is or Is Likely to Be a Least —

Cost Alternative Under Minn. Stat. § 216B.

1693

Excelsior Energy Inc. and MEP-I LLC,

NSP’S MEMORANDUM

(A) SUPPORTING MOTION
TO DISCHARGE WRIT OF
CERTIORARI AND DISMISS
EXCELSIOR’S APPEAL

AND

(B) OPPOSING EXCELSIOR’S
ALTERNATIVE PETITION FOR

Relators/Petitioners, DISCRETIONARY REVIEW
Vs,
Minnesota Public Utilities Commission,
Northern States Power Company, a
Minnesota corporation,
Respondents.
INTRODUCTION

On December 10, 2007, Excelsior Energy Inc. and MEP-I LLC (collectively,
“Excelsior’”) filed a Petition for Writ of Certiorart and an Alternative Petition for
Discretionary Review challenging two interim orders of the Minnesota Public Utilities
Commission (“MPUC”) in this case. Respondent Northern States Power Company, a
Minnesota corporation (“NSP”), hereby (A) moves to discharge the Writ, and (B)

opposes discretionary review. Appealing these interim orders is premature. Any appeal

by any aggrieved party should be from a final order in the proceedings.




First, the orders Excelsior appeals are, on their face, not final and therefore non-
appealable. See In the Matter of the Application of Great River Energy, Northern States
Power Company (d/b/a Xcel Energy) and Others for a Certificate of Need for the CapX
345-kV Transmission Project (CapX Appeal), App. Ct. Case No. A07-1550, Order at 2-3
(Sept. 11, 2007)(interim MPUC order on reconsideration not final and not appealable).’

Second, Excelsior has not justified discretionary review. An interlocutory appeal
would result in piecemeal review of issues that are not yet ripe and may become moot.
Until the MPUC concludes the contested case, it is unknown whether Excelsior will even
be a "person aggrieved" by the decision for purposes of appeal (Minn. Stat. § 14.63), and
whether others may also be aggrieved and wishl to appeal. All appeals should await the
final disposition by the agency so the entire case can be considered once on appeal.

FACTUAL BACKGROUND

In December 2005, Excelsior petitioned the MPUC to order NSP to enter into a
603 MW power purchase agreement pursuant to Minn. Stat. § 216B.1694 (“Innovative
Energy Project Statute”).?  Excelsior also sought to compel NSP under Minn. Stat.
§ 216B.1693 (“Clean Energy Technology Statute”) to purchase an additional 600 MW

from the second unit of the proposed IGCC plant. August 30 Order at 1- 47

' Attached as Exhibit 1 to the Affidavit of Michael C. Krikava (“Krikava Aff.”).

2 The 603 MW of power would come from the first of two integrated gasification
combined cycle (“IGCC”) coal power generation units Excelsior proposes.

3 “August 30 Order” refers to the MPUC's Order Resolving Procedural Issues,
Disapproving Power Purchase Agreement, Requiring Further Negotiations, and




The MPUC referred Excelsior’s petition to an Administrative Law Judge ("ALJ")
for a contested case evidentiary hearing. The contested case portion of the proceeding
was bifurcated into two phases to address Excelsior’s two statutory claims. On April 12,
2007, the ALJ report in Phase I of the contested case was issued. August 30 Order at 6.
The MPUC subsequently adopted, rejected, and modified various determinations of the
Phase I report, and ordered Excelsior and NSP to enter negotiations on all Phase I issues
in light of those determinations. /d. at 23 and 24. The ALJ report in Phase II was issued
September 14, 2007, and is still pending MPUC review and a decision.

Excelsior sought reconsideration of the August 30 Order, which the MPUC
denied.* November 8 Order at 2.° The MPUC instead ordered periodic updates on the
Phase I negotiations, noting it would revisit these issues “[w]hen the Commission takes
up the issues in Phase II . . ..” Id. Thus, no final decision has been made.

ARGUMENT

A. No Final Appealable Order No Has Been Issued.

It is well settled that only agency decisions that are final are appealable by writ of

certiorari. Minn. Stat. § 14.63; In re Application by the City of Rochester for an

Resolving to Explore the Potential for a Statewide Market for Project Power under Minn.
Stat. 216B.1694, subd. 5. The August 30 Order is included with Excelsior’s appeal.

* Excelsior sought reconsideration despite the August 30 Order not being a “final order”
under the Minnesota Public Utilities Act or the MPUC’s Rules. See Minn. Stat.
§ 216B.27, subd. 3 (“Only one rehearing shall be granted ....”); and Minn. R. 7829.3000,
subp. 7 (second petition for reconsideration prohibited).

? “November 8 Order” refers to Order Denying Petitions for Reconsideration and other
Post-Decision Relief and Reconsidering Order on Own Motion to Require Further
Filings. The November 8 Order is included with Excelsior’s appeal.




Adjustment of Its Service Area Boundaries with Peoples Coop. Power Ass’n, Inc., 524
N.W.2d 540, 541 (Minn. Ct. App. 1994). An agency decision is final and reviewable
“when the agency completes its decision making process and the result of that process
directly affects a party.” In re Investigation into Intra-Lata FEqual Access &
Presubscription, 532 N.W.2d 583, 588-89 (Minn, Ct. App. 1995), rev. denied (Minn.
“Aug. 30, 1995). This Court has determined that it “will not review an interim agency
order where issues are not fully determined or become entangled in internal agency
proceedings which are far from complete.” Id. at 589; accord In re Complaint Regarding
the Annexation of a Portion of the Serv. Territory of Peoples Coop. Power Ass’n by the
City of Rochester, 430 N.W.2d 879, 881 (Minn. Ct. App. 1988).

This Court has settled the question of the non-appealability of interim MPUC
orders, including “reconsideration” of interim orders. Krikava Aff., Ex. 1, CapX Appeal,
Order at 2-3 (reconsideration order was interlocutory and not final or appealable). The
Court recognized that the issues sought to be raised would be preserved for review at the
end of the agency proceeding. Id; accord In the Matter of tre Petition of Northern States
Power Company for Review of Its 1999 All Source Request for Proposals (“All Source
Matter”), App. Ct. Case No. C5-01-915, Order at 2 (July 3, 2001).°

As with the MPUC orders challenged i A/l Souﬁce Matter and CapX Appeal, the
MPUC’s August 30 Order and November 8 Order do not constitute final orders from

which Relators can appeal. It is clear that the agency’s decision-making process with

¢ Attached as Exhibit 2 to Krikava Aff,




respect to Excelsior’s petition is not complete. The MPUC has ordered subsequent
proceedings on the issues-in this case, including further negotiations and the requirement
to report back to the agency for further proceedings on those negotiations. Obviously
those negotiations could moot the issues raised here and will have an impact on the
MPUC’s final disposition of the case. The MPUC also explicitly recognized that Phase II
of this proceeding has not been completed. Until that occurs, material portions of the
case are not finally addressed, precluding any complete and meaningful appellate review.

Because the MPUC Orders are not final, other parties disagreeing with the
MPUC’s decisions may have waited to seek reconsideration at the end of the proceeding
as provided by the MPUC’s rules and statute.”  Minn. R. 7829.3000 (second
reconsideration not entértained); Minn. Stat. § 216B.27, subp. 3 (only one rehearing
allowed). The Court should decline to review this case until the final agency order at the
conclusion of the case, and then address all appellate issues simultaneously.

B. Discretionary Review is Not Appropriate

Excelsior claims that discretionary review is warranted because it “has
fundamental due process rights that will be adversely affected if it cannot pursuc an

appeal of the Orders at issue.” Tt further claims the issues it presents are of “sufficient

" It is not surprising other parties did not seck reconsideration of the August 30 Order.
No party can maintain it has been “aggrieved” (Minn. Stat. § 14.63) by a MPUC order
when the interim remains subject to revision at any time until it becomes final. Minn.
Stat. § 216B.25 (MPUC may alter or amend any order). In fact, the MPUC already
modified the August 30 Order using its authority under Minn. Stat. § 216B.25, thereby
further recognizing the interim nature of the Order. Until the MPUC issues its final
decision at the conclusion of the case, no party has been aggrieved; no appeal is proper.




importance to merit discretionary consideration by this Court,” namely, “constitutional
separation of powers issues and important and urgent issues of state energy policy.”
Request at 5-6. These assertions should be rejected.

(1)  Applicable Standards

“Discretionary review will be granted ‘in the interest of justice,” when a petitioner
establishes compelling reasons for immediate review of a nonappealable order.” In re
Rice Lake Auto, Inc., 430 N.W.2d 881, 883 (Minn. Ct. App. 1988)(citing Minn. R. Civ.
App. P. 105.01). The Minnesota Supreme Court has noted that the availability of
discretionary review under Rule 105.01 is for “that rare case in which there is compelling
reason for immediate appeal.” Emme v. C.O.M.B., Inc., 418 N.W.2d 176, 179 (Minn.
1988)(emphasis added).

The types of compelling reasons justifying immediate review include: 1) the
review would likely lead to reversal obviating the need for further proceedings below; 2)
the review involves significant legal issues having an impact beyond the particulars of the
case; 3) the review will settle a troublesome and vexing question of pre-trial or trial
procedure of pressing concern to all litigants; and 4) the review involves a significant
constitutional problem. See Magnuson & Herr, Minnesota Practice, Appellate Rules
Annotated § 105.4 at 297 (3d ed. 1996).

Discretionary review is not granted where “the issues presented are limited to th[e]
case, and appellate review would not settle difficult questions of general application.”
Clark v. Monnens, 436 N.W.2d 830, 831 (Minn. Ct. App. 1989). Nor is an interlocutory

appeal appropriate when denial would (i) not prejudice the party seeking review, and (i1}




promote judicial economy by addressing issues in a single appeal following termination
of the proceedings. See, e.g., Kokesh v. Hopkins, 238 N.W.2d 882, 884 (Minn. 1976).
As the Minnesota Supreme Court has stated:

The thrust of the rules governing the appellate process is that appeals
should not be brought or considered piecemeal. The purpose of the policy
is not only to conserve judicial resources but to expedite trial proceedings.
Pretrial appeals may cause distuption, delay, and expense for litigants; they
also burden appellate courts by requiring immediate consideration of issues
which may become moot or irrélevant by the end of trial. Finally, requiring
complete disposition of the case prior to appeal protects the strong interest
in allowing trial judges to supervise pretrial and trial procedures without
undue interference. :

Emme, 418 N.W.2d at 179 (citations omitted; emphasis added).

(2)  Standards Not Satisfied

First, Excelsior makes no claim this case involves significant legal issues having
an impact beyond these parties, or involving vexing questions of procedure of pressing
concern to all litigants. The issues are not procedural, and are confined to this case and
these parties. This tacit admission weighs heavily against granting interlocutory review.

Second, Excelsior’s claims about important constitutional issues misconstrues the
Court’s standards. These claims boil down to dissatisfaction with the agency’s decisions
to date, which falls far short of justifying accelerated review.

The supposed due process claim fails altogether to identify what process Excelsior
was due and was denied. Id. at 5-6. Such a showing is necessary to make out a due
process claim. Carillo v. Fabian, 701 N.W.2d 763, 768 (Minn. 2005)(due process claim
requires identifying interest deprived and procedure denied). All Excelsior objects to is

the outcome, not the process. See Humenansky v. Minnesota Bd. of Medical Examiners,




525 N.W.2d 559, 565 (Minn. Ct. App. 1994)(due process analysis focuses on process, not
outcome), rev. denied (Minn. Feb. 14, 1995). Excelsior fails to identify any process issue
at all, let alone one that warrants granting discretionary review.?

Third, Excelsior claims that “[a]ffirming the Commission’s decisions in this case
would mean the Commission, and not the Legislature, has the supreme and final authority
to decide energy policy issues previously decided by the Legislature, a result that would
violate the separation of powers provisions of Article III of the Minnesota Constitution.”
Petition at 4. But the issue here is not whether the Court should affirm the MPUC’s
orders, but rather whether the Court must review those issues now before the Orders are
appealable. Excelsior fails to identify any reason why review should occur now.

This issue is very similar to the arguments rejected by this Court in the CapX
Appeal. See Krikava Aff., Ex. 1. In that case, the appellant argued that it needed
immediate review to address a particular “important” question of statutory construction.
The claim was that the MPUC got the statute wrong and that unless the Court intervened
immediately, the incorrect interpretation would flow through the whole proceeding. This
Court rejected that argument out of hand, finding that all Iegal and factual issues could be
addressed at the end of the case. The same analysis should apply here. Excelsior has the

right to seek an appeal of all issues at the end of the case, just as in the CapX Appeal.

® Nor do any of the seven issues in Excelsior’s petition identify a due process issue.
Petition at 4-5. This is because Excelsior was afforded ample due process. The record in
this proceeding to date is voluminous, including more than 70 witnesses, thousands of
pages of written testimony, hundreds of exhibits, and hundreds of pages of briefs.




Fourth, Excelsior has not actually raised any “separation of powers” issues as it
claims. The Legislature directed the MPUC to conduct the proceeding it is currently
engaged in. The enabling statute explicitly authorizes the MPUC to assess whether a
proposed Innovative Energy Project is in the public interest and to “approve, disapprove,
amend, or modify the contract in making its public interest determination.” Minn. Stat. -
§ 216B.1694, subd. 2(a)(7). Because of this authorization, no claim can be made that the
Commission’s public interest determination violates the separation of powers between the
legislative and executive branches. Askildson v. Cmm'r of Pub. Safety, 403 N.W.2d 674,
677 (Minn. Ct. App. 1987)(legislative delegation to agency proper if statute provides
reasonably clear guidance so law can be executed by its terms rather than according
agency’s whim or caprice), rev. denied (Minn. May 28, 1987).°

Fifth and finally, Excelsior’s request for immediate appellate review conflicts with
the Court’s policy that appeals should not be brought or considered piecemeal. The-
August 30 and November 8 Orders obligate the parties to undertake negotiations. This
could render the appeal issues moot or irrclevant. See Emme, 418 N.W.2d at 179. The
appeal is also inconsistent with judicial economy because any decision by this Court on
Phase I issues would not obviate the need for further proceedings by the MPUC on Phase
I (negotiations and subsequent filings) as well as all proceedings in Phase II. /d. Finally,

this attempted appeal interferes with the strong interest the Court has in allowing the

? In the event the MPUC’s public interest determination is legally erroneous, there still is
no separation of power issue exists because that determination is unquestionably subject
to judicial review. See Holmberg v Holmberg, 588 N.W.2d 720, 725 (Minn. 1999).




MPUC to manage its quasi-judicial proceedings without undue influence from a
reviewing court. fd. Until the MPUC finally resolves all issues it cannot even be said
that Excelsior has been “aggrieved” by the MPUC’s orders for purposes of appeal. The
MPUC could change its orders under Minn. Stat. § 2168.25, or the outcome of Phase II
could change the parties who may appeal and the issues appealed.

CONCLUSION

In the end, Excelsior has failed to demonstrate why this Court should grant
immediate review of the issues it has identified in its Petition. NSP requests this Court

discharge the Writ, reject discretionary review, and dismiss Excelsior’s appeal.

Dated: December 17, 2007 BRIGGS AND MORGAN, P.A.

Of Counsel: , ‘ M

Michael C. Krikdva (#182679)

Christopher B. Clark (#343043) Thomas Erik Bailey (#236871)
Xcel Energy Services Inc. 2200 IDS Center
414 Nicollet Mall, 5th Floor 80 South Eighth Street

Minneapolis, MN 55401 Minneapolis, MN 55402
: (612) 977-8400

ATTORNEYS FOR NORTHERN STATES
POWER COMPANY, A MINNESOTA
CORPORATION
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STATE OF MINNESOTA

IN COURT OF APPEALS

In the Matter of the Petition of Excelsior
Energy Inc. and Its Wholly-Owned Subsidiary
MEP-I, LLC for Approval of Terms and
Conditions for the Sale of Power from Its
Innovative Energy Project Using Clean Energy
Technology Under Minn. Stat. § 216B.1694
and Determination that the Clean Energy
Technology Is or Is Likely to Be a Least —Cost
Alternative Under Minn, Stat. § 216B. 1693

Excelsior Energy Inc. and MEP-1 LLC,

Relators,
Vs,

Minnesota Public Utilities Commission,

Northern States Power Company, a Minnesota

corporation,

Respondents.

AFFIDAVIT OF
MICHAEL C. KRIKAVA
IN SUPPORT OF

(1) DISCHARGE OF WRIT OF
CERTIORARI AND DISMISSAL OF
EXCELSIOR’S APPEAL
AND
(2) DENIAL OF EXCELSIOR’S
ALTERNATIVE PETITION FOR
DISCRETIONARY REVIEW
MPUC Docket No. E6472/M-05-1993

App. Ct. Case Nos. A072305, A072306

STATE OF MINNESOTA )
) SS.
COUNTY OF HENNEPIN )

Michael C. Krikava, under oath, states:

1. I represent Northern States Power Company, a Minnesota corporation

("NSP”), in the above-captioned matter. I make this affidavit in support of NSP’s (1)

Motion to Discharge Writ of Certiorari and Dismiss Excelsiors Appeal and (2)

Response Opposing Excelsior’s Alternative Petition for Discretionary Review.

2. Attached as Exhibit 1 is this Court’s Sept. 11, 2007 Order in Ir the Matter

of the Applicasion of Great River Energy, Northern States Power Company (4/ b/ a Xeel Energy)

and Others for a Certificate of Need for the CapX 345-R1 Transmission Project, App. Ct. Case

No. A07-1550.




3. Attached as Exhibit 2 is this Court’s July 3, 2001 Order in Tn the Matter
of the Petition of Northern States Power Company for Review of Its 1999 All Source
Repuest for Proposals, App. Ct. Case No. C5-01-915,

s

MicHael C. Kiikava

Subscribed and sworn to before me
this 17th day of December 2007.

2118373vl




OEFICE OF

APPELLATE CQURTS
- SEP 11 2007
STATE OF MINNESOTA
| | FILED
- IN COURT OF APPEALS oo

- In the Matter of the Application of Great

River Energy, Northern States Power . ORDER
Company (d/b/a Xcel Energy) and Others ' _
for a Certificate of Need for the o A07-1550

CapX 345-kV Transmission Project.

Considered and decided by Toussaint, Chief Judge; Lansing, Judge; and Klaphake,
Judge.
BASED ON THE FILE, RECORD, AND PROCEEDINGS, AND FOR THE

FOLLOWING REASONS:

This certiorari appeal was filed on August 13, 2007. Relators North American
Water Office and the Institute for Local Self Reliance seck review of a June 4, 2007 order
1ssued by the Minnesota Public Utilities Commission (MPUC) and an August 2, 2007
order denying relators’ motion for rec':onsideration.. The June 4 order authorizes Great
' River Energy (GRE) and Noﬁhem States Power Company, d/b/a Xcel Energy (Xcel), to
file a certificate of need applicaﬁon fbr the proposed construction of certain transmission
facilities. The June 4 order grants Xcel’s request for an exemption from certain filing
requiremeﬁts for the certificate of need application, and é.llowé Xcel to provide substitute

information.

EXHIBIT 1




Tﬁe MPUC filed a statement of the caée argﬁing that thc. appeal 1s premature
because the June 4 order only decided preliminary procedural issues rélated to the filing
of a certificate of need application and is not final. Xcel filed a motion to ciismiss the
appeal as premature. This court questioned the finality of the June 4 order. Relators filed
a response opposing dismissal and the parties have filed jurisdiction meméranda.

Any party to a contested case before the MPUC may appeal from the decision and
order of the commission in accordance with chapter 14. Minn. Stat. § 216.25 (2006).
Under the Administrative Procedure Act (APA), any person aggrieved by a “final”
decision in a contested case is entitled to judicial review by serving and filing a petition
for a writ of certiorari. Minn. Stat. § 14.63 (2006). |

An agency action is final and reviewable when the agency completes its decision-.
~ making prﬁcess and the result of that .pro-cess diréctiy affects a party. In re Intra-Lata
Equal Access & Presubscription, 532 N.W.2d 7583, 588 (Minn. App. 1995), review
| denied (Minn. June 6, 1995). Relators argue that the June 4 order is immediately
appealable as a ﬁﬂal.l determination of relators’ right to information during the certificate
of need application process with no further review available.

The Jurie 4 order specifies that the MPUC’s exemption decision does ﬁot preclude
any person from recommending, or the MPUC from requiring, the submi;sion of

additional information before the MPUC rules on whether the certificate of need

- application is substantially complete. Because the June 4 order allows for the submission




of additional information, the order does not determine the scope of the information that
the MPUC will consider in mling on the certiﬁéatc of need. |
* Certiorari ordinarily is available only- When. the order from which the appeal is
taken is a final determination of the parﬁes’ rights, rather than an interlocutory or
intermediate order. In re Application by City of Rochester for Adjustment of Serv. Area
Boundaries With Peoples Coop. Power Ass 'n, 524 N.W.2d 540, 541 (Minn. App. 1994).
Because the June 4 order is an interfocutory order that dées not conclude the cor;tested
case on the planned certificate of need, the order is not immediately appealable under the
APA 'If necessary, relators may obtain review of the June 4 order in a proper appeal
after conclusion of the céntested case proéeedings on the _ce_rﬁﬁcate of need application. _
IT IS HEREBY ORDERED: |
1. This_ ﬁppeal is dismisscd as premature.
2. Ther writ of certiorari is discharged.
. Dated: September 11, 2007

BY THE COURT

ﬁwm

Chief Judge




- - L | OFFIZE OF
STATE OF MINNESOTA APPELLATE GOURTS
INCOURT OF APPEALS -~ UL 05 2001

FILED

In the Matter of the Petition of ) o ORDER
Northern States Power Company C :
for Review of its 1999 All Source - C5-01-915

Hequest for Prcposals .

Considered and decided hy Tcussamt Chief Judge, Harten, Judge and

*  Randall, Jud.ge
o BASED  ON THE FILE, RECORD, - AND PROCEEDINGS AND FOR THE

‘ FDLLOW!NG‘ REASONS

This certiorari appeal Was filad May 29, 20-01. Relator Cémpaig—n 10 Respect

Enlergryr and En-virbnrﬁent seek-s review of a-- February 7, 20071, c'rdér by the

Minnesota Public Utilities Ccmrcissicn {MPUC} rejecting requests for further
~ Investigation of a bid bry respendent Manitoba Hydro in a competitive bidding -
' process initiated by réspond'cnt Northern States Power Cc_mpany {NSP}. Flefatcr |

also séeks.revicw of the MPUC’S April 27, -2001., decision denying relator's petition

for. a fehearing. Thisg courtqt,:csticned whetﬁer'the' February 7 and April 27 orders

c;e final and appealable, The pcrties submitted mem’oranf:ia
Any party to-a proceeding before the MPUC or any cther person, aggneved

by & dec:mon and order and d:rectly affected by it, may appeal from the decnsmn

“and order of the MPUC in. accordance with chapter 14: Minn, Stat § 2168, 52 o

Exhibit2 1




subgd. 1 {2000}). A certiorari appeél'may be taken from “a final decision in 2
contested case.” - an Stat. - §14 63 (2000) Agency aotibn is final and
reVieWab}e when the agency completes its decisson makmg process and the result

of that process d;rectly affects a party In re !n-vest:gatmn Into intra-LATA £qual

Access & Presubscription, 532 N.W.2d 583, 558 {an App. 1895),- roview

denfed (Minn. Aug. 30, 1995}.

‘The February 7 and April 27 orders are not final and appealable because the

MPUC. has not completed its declsmn -making Process. -The final step of the
competitive blddmg pmcess, which requires MPUC approvai of any final oontraot'
between NSP and Mamtaba Hydru has not ocourred. This‘ court will not re_view an

: mterlm agency order where the-issues have not peen fully determmed Id. at 583.

TS HEREBY ORDERED the writ of certxoran is discharged and this appeal is

 dismissed. .
Dated: July 3, 2001 |

BY TH'E GOURT

“JJ«mO W

Chtef Judge

AWlidr




AFFIDAVIT OF SERVICE BY MAIL

STATE OF MINNESOTA )
) ss.
COUNTY OF HENNEPIN ) Appellate Court Case No. A072306

Diane Bailey-Andersen, being first duly sworn, deposes and states that on the 17th day of
December, 2007, she served the attached

1. NSP's Memorandum (1) Supporting Motion to Discharge Writ of Certiorari and
Dismiss Excelsior's Appeal and (2) Opposing Excelsior's Alternative Petition for
Discretionary Review; and

2. Affidavit of Michael C.

upon:
SEE ATTACHED SERVICE LIST

(which is the last known address of said attorney) by depositing a true and correct copy thereof
in the United States mail, postage prepaid.

C e o= NG, k«xmd\\

Diane Bailey-Andetsen

[ W ww ]

Subscribed and sworn to before me this
17th day of December, 2007.

M biine Y LA ey

Notary Pubfic 0

2118585v1




SERVICE LIST VIA PERSONAL SERVICE AND U.S. MAIL

IN THE MATTER OF THE PETITION OF EXCELSIOR ENERGY INC, AND ITS WHOLLY-OWNED
SUBSIDIARY MEP-1, LL.C FOR APPROVAL OF TERMS AND CONDITIONS FOR THE SALE OF POWER
FROM ITS INNOVATIVE ENERGY PROJECT USING CLEAN ENERGY TECHNOLOGY UNDER MINN.
STAT. § 216B.1694 AND A DETERMINATION THAT THE CLEAN ENERGY TECHNOLOGY IS OR IS
LIKELY TO BE A LEAST-COST ALTERNATIVE UNDER MINN. STAT. § 216B.1693

MPUC DockeT No. E-6472/M-05-1993

OAH DOCKET NO. 12-2500-17260-2
APPELLATE COURT CASE No. A072306

Commission and Administrative Law Judges

VIA MESSENGER VIA MESSENGER

Burl W. Haar (Original + 4) Steve M. Mihalchick (Original)
Minnesota Public Utilities Commission Office of Administrative Hearings
Suite 350 Suite 1700

121 East Seventh Place 100 Washington Square

St. Paul, MN 55101-2147 Minneapolis, MN 55401

Bruce H. Johnson (1)
Office of Administrative Hearings

Suite 1700

100 Washington Square

Minneapolis, MN 55401-2138

Parties

VIA MESSENGER VIA MESSENGER

Sharon Ferguson (e-filing) : Julia Anderson

Minnesota Department of Commerce Minnesota Office of the Attomey General
Suite 500 1400 BRM Tower

85 7™ Place East 445 Minnesota Street

St. Paul, MN 55101-2198 St. Paul, MN 55101-2131

1of5
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Valerie M. Means
Assistant Attorney General
1400 Bremer Tower

445 Minnesota Street

St. Panl, MN 55101-2131

Byron E. Starns

Leonard, Street and Deinard

150 South Fifth Street, Suite 2300
Minneapolis, MN 55402

Brian M. Meloy

Leonard, Street and Deinard

150 South Fifth Street, Suite 2300
Minneapolis, MN 55402

Michael C. Krikava
Briggs and Morgan, P.A.
2200 IDS Center

80 South 8™ Street
Minneapolis, MN 55402

Judy Poferl

Xcel Energy Services, Inc.
5™ Floor

414 Nicollet Mall
Minneapolis, MN 55401

Mollie M. Smith, Esq.
Fredrikson & Byron, P.A.
Suite 4000

200 South Sixth Street
Minneapolis, MN 55402-1425

William A. Blazar

Senior Vice President, Government Affairs

and Business Development
Minnesota Chamber of Commerce
400 Robert Street North
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