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11 ANN  WALSH BRADLEY, J. The petitioner, Nor t hern
States Power Conpany ("Northern States"), seeks review of a
publ i shed court of appeals decision affirmng a judgnent of the
circuit court for Marathon County entered in favor of Janes,

Grace, Mchael, and Susan Gune.! In this private nuisance action

! See Gunz v. Northern States Power Co., 2006 W App 165,
295 Ws. 2d 600, 721 N W2d 515, affirmng a judgnent of the
circuit court of Marathon County, G egory E. Gau, Judge.
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based on negligence, the CGunezs alleged that stray voltage from
Northern States' distribution system caused damage to their
dairy herd and also resulted in an invasion of and interference
with the use and enjoynent of their property. After a jury
trial, the circuit court entered judgnment in favor of the Gunes
for damages in the anount awarded by the jury.

12 Northern States contends that the circuit court erred
in the fornmulation of the special verdict. It asserts that the
circuit court erroneously (1) failed to include a special
verdict question asking whether the @Gunes conmmenced their
lawsuit within the statute of limtations; (2) declined to give
a special verdict question regarding whether the GGunzs were
contributorily negligent in the nmanagenment of their farm and
(3) refused to Iimt the damages only to those that occurred
after Northern States had notice that stray voltage was harm ng
t he Gunes' cows.

13 W conclude that the circuit court did not erroneously
exercise its discretion in the forrmulation of the special
verdict. Following precedent, we determne that the circuit
court did not err in failing to include in the special verdict a
gquestion addressing the statute of Ilimtations. Based on the
facts of this case, the circuit court correctly concluded as a
matter of law that the Gunzs' action was not tinme barred because
they had exercised reasonable diligence in discovering that
stray voltage from Northern States' distribution system was a

cause of danmages to their herd.
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14 W also determne that the circuit court did not err
in declining to give Northern States' proposed special verdict
question regarding whether the Gunezs were contributorily
negligent in the managenent of their farm Finally, we determ ne
that the <circuit court appropriately allowed danages to be
awarded for the period before Northern States had notice that
stray voltage from its distribution system was harmng the
Gunzs' cows. Accordingly we affirmthe court of appeals.

I

15 In 1981 Janes and M chael Qunez purchased a dairy farm
from their parents, who had farmed at the l|ocation for many
years. Northern States owns the electrical distribution system
that serves the Gunezs' farm Approximately the last mle of
Northern States' distribution Iine to the farm consists of the
original Copperweld conductor wire installed in 1937.

16 Around 1991, the Gunes began to notice behavioral and
physical problenms with their herd. The cows showed signs of
i ncreased aggravation, "junping" and "stepping around" during
m | king. The problem got worse over the next three years. The
cows stopped drinking normally and appeared hesitant to drink
out of their drinking cups. They exhibited nervous tail
twtching and "dancing” (lifting their feet off the ground)
during mlking. The herd did not breed successfully enough to
maintain its size, and m |k production suffered.

17 In 1992 the Gunes consulted their herd nutritionist,
Dwm ght Tol k, regarding the health of their cows. Tolk observed
that the cows did not cone to the barn easily, walked stiff-

3
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| egged, were thin, seened sluggish, and did not |ay down nuch.
He nonitored their behavior and worked with their nutrition. By
approximately the sumrer of 1993 Tolk had ruled out the
possibility that the problens were due to nutrition. Instead he
believed that sone "outside phenonenon . . . was causing the
cows to be stressed and unconfortable.” He suggested to the
Gunzs that the problemwas due to stray voltage.

18 From 1994 through 1996 the Gunes continued to work to
inprove the health of their herd. In the fall of 1994, the Gunes
began wusing Dr. Theresa Peterson as their primary herd
veterinarian. Dr. Peterson testified that she was aware of sone
of the behavioral and health problems in cows that can result
from exposure to stray voltage. However, she recommended that
the GQunezs engage in a process of elimnation of other causes
before initiating testing for stray voltage. She testified that
"I try to rule other things out before | get to the point of
t hi nki ng about requesting electrical testing."

19 Around the sanme tine they hired Dr. Peterson, the
@Qunes al so sought help for the herd's problens by hiring Rick
Qural ski to be the nutritionist for their mlk cows. Tolk
continued to work with the Gunzs' heifers.

10 Consistent wth suggestions, the QGunes tried to
address the problens by changing their farm ng practices. They
changed m | ki ng equi pnent, installing automatic take-off devices
for their mlking machines. The Gunzs also tried using different
feeds and feed mlls. In 1994, they switched to a new total
m xed ration system designed to inprove their feeding nethods.

4



No. 2005AP1424

An electrician who wired the barn addition for the ration system
al so checked the farmis wiring at that tine. He determ ned that
it was in good condition.

11 Despite t hese efforts t he herd conti nued to
deteriorate. At trial, Dr. Peterson testified that in late 1995
and 1996 she observed nunerous health problens, including poor
body condition, feet and leg problens, infections and nmastitis,

pneunoni a, and weakened i mmune systens.

The cows had poor body condition, a lot of feet and
| eg problens. They started to |ook crippled. They had
problens getting up, walked very slow, were |aneg,
[imping around. A lot of infections started, Iike
mastitis outbreaks, . . . where the cow would becone
physically sick, and, wthout treatnent, would go down
and die. There was quite a bit of pneunonias at that
time. A few uterine infections or nutritis cases. So
their i mune systens were becom ng weakened.

In addition, she observed that there were nunerous abortions and
the herd had a poor fertility rate.

112 Dr. Peterson further testified that the problenms wth
the Gunes' herd were nore difficult to alleviate than in other
herds, and recently purchased aninmals that were healthy and
vacci nated woul d get sick when they cane to the Gunes' farm She
ordered testing on blood and tissue but was still wunable to
isolate a particul ar di sease causing the herd' s probl ens.

113 In early 1996, after elimnating other potential
causes, Dr. Peterson suggested to Janes Q@unz that the farm be
tested for stray voltage. On May 6, 1996, Dr. Peterson wote a
letter to Northern States listing the herd' s health problens and

stating her opinion that the problens were due to stray voltage.

5
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114 Later in May 1996, she prepared a report detailing the
herd's health problens and her efforts to determ ne the cause of
those problens. She described the managenent practices at the
GQunzs' dairy farm as "above average," and stated that those
practices "should allow a herd to remain healthy, produce
quality mlk, and have good production records.” Utimtely Dr.
Peterson concluded that the problens were not due to poor
managenent, nutrition, or a specific disease. Rather, she stated
that the poor health and performance of the herd were due to
stray voltage and recommended that the farm be tested.

15 Consistent with Dr. Peterson's suggestion, the Qunzs
had their farm checked for stray voltage by Northern States on
May 7, 1996, and by an independent electrician, John Ritchie, on
May 14, 1996. Northern States' tests showed that the "cow
contact voltage" was below the "level of concern.” Using
different testing equi pnent, Ritchie found nuch higher |evels of
voltage flowng onto the farm and determned that it was com ng
fromoff-farm

116 Upon Ritchie's recomendation, the Gunes installed an
isolation transfornmer. After installing the device, the herd
inproved. Fewer animals died, the herd's food consunption
i nproved, and the overall herd health increased.

17 In 1998 and 1999, the herd's health began to decline
again. The Gunezs again asked Northern States to test for stray
vol tage, and again Northern States did not find voltage over the
| evel of concern. They then hired another I ndependent
electrician, David Stetzer. Stetzer provided the Gunezs wth

6
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equi pnent that nonitored voltage on the barn floor. Measurenents
taken with that equipnment indicated that as voltage decreased,
mlk production increased, and as voltage increased, mlk
producti on decreased.

118 On Decenber 21, 2001, the Gunes filed suit against
Northern States for damages resulting from stray voltage from
Northern States' system Northern States noved for summary
judgnment on the ground that the Gunes had not filed suit within
the six-year period of Ilimtations inposed by Ws. Stat.
§ 893.52.%2 The circuit court denied the notion.

119 The case was tried to a jury. The Q@unezs' causation
expert testified that exposure to stray voltage had a
substanti al adverse effect on the herd' s production. An
agricultural econom st testified that the total econom c damages
due to |l ost productivity were $901, 183.

20 An expert for Northern States testified that the
estimates of productivity adduced by the Gunes were unrealistic,
and maintained that the Gunes' productivity levels were likely
due to a variety of factors, not just stray voltage. He
testified that there were a nunber of ways in which the herd was
managed that |ikely harmed productivity. These included problens
wth herd nutrition, i nconsi st ent f eedi ng, i nadequat e

bi osecurity and di sease prevention, and ani mal disconfort.

2 All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se not ed.
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121 The jury found that Northern States was negligent with
respect to the electrical service or facilities it provided to
the Gunes, and that Northern States' negligence caused damages
attributable to harnful l|evels of electricity. It also found
that Northern States' negligence caused damages to the Gunes due
to invasion of or interference with the use and enjoynent of
their land. It awarded the Gunes total damages of $532, 336.

22 The circuit court entered judgnent in favor of the
Gunezs, and Northern States appealed. The court of appeals
affirmed, and Northern States petitioned for review

I

23 This case requires that we address whether the circuit
court erroneously exercised its discretion in the fornulation of
a special wverdict. A circuit court has wde discretion in
determining the words and form of a special verdict. Hannemann
v. Boyson, 2005 W 94, 930, 282 Ws. 2d 664, 698 N.W2d 714. W
will not disturb a circuit court's determnation unless the
court has erroneously exercised its discretion.

24 A court erroneously exercises its discretion if the
special verdict questions fail to cover all issues of fact or

are inconsistent with the law. Estate of Hegarty v. Beauchai ne

2006 W App 248, 946, 297 Ws. 2d 70, 727 N.W2d 857. Whether a
special verdict reflects an accurate statenent of the |aw
applicable to the issues of fact in a given case presents a
guestion  of law that we review independently of t he
determ nations rendered by the circuit court and the court of

appeals. 1d.
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11
125 We turn first to Northern States' statute of
[imtations argunment. The period of limtations for the QGunes
lawsuit is governed by Ws. Stat. § 893.52. It provides that an
action to recover for injury to property "shall be comenced
within 6 years after the cause of action accrues or be
barred . . . ."3 This court adopted the discovery rule in Hansen

v. A H Robins, Inc., 113 Ws. 2d 550, 335 N W2d 578 (1983).

Under the discovery rule, tort clains "accrue on the date the
injury is discovered or wth reasonable diligence should be
di scovered, whichever occurs first." 1d. at 560. Actions for
negligence in stray voltage cases are subject to the discovery

rule. Kolpin v. Pioneer Power & Light Co., 162 Ws. 2d 1, 27

469 N.W2d 595 (1991).

26 Accrual requires that plaintiffs discover, or wth
reasonabl e diligence should have discovered, "not only the fact
of injury but also that the injury was probably caused by the

defendant's <conduct . . . ." Borello . u. S Ol Co. , 130

Ws. 2d 397, 411, 388 N.W2d 140 (1986). Plaintiffs can rely on

the discovery rule only if they have exercised reasonable

3 Wsconsin Stat. § 893.52 provides in full:

Action for damages for injury to property. An action

not arising on contract, to recover damages for an
injury to real or personal property shall be comenced
within 6 years after the cause of action accrues or be
barred, except in the case where a different period is
expressly prescribed.
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diligence in the discovery. Spitler v. Dean, 148 Ws. 2d 630,

638, 436 N.W2d 308 (1989).

27 Northern States maintains that there is a question of
fact as to whether the Gunezs exercised reasonable diligence in
di scovering t hat stray vol t age from Northern St ates
distribution system was the cause of damage to their herd. It
argues that wunder the discovery rule, there is a question of
fact as to whether the Gunes' action is barred by the statute of
l[imtations. Northern States therefore clains that the circuit
court erred in not providing a separate special verdict question
regardi ng whether the Gunzs knew, or wth reasonable diligence
shoul d have known or discovered, that electricity from Northern
States caused damage to the dairy herd by Decenber 21, 1995, six
years before the Gunezs comrenced this action

128 We disagree. The statute of limtations question falls

squarely wthin the scope of Kolpin and Allen v. Wsconsin

Public Serv. Corp., 2005 W App 40, 279 Ws. 2d 488, 694

N. W 2d 420.

129 Like the present case, Kol pin involved the application
of the discovery rule in a lawsuit for damages to a dairy herd
caused by stray voltage. 162 Ws. 2d at 7-8. In March 1977 the
Kol pins first noticed behavioral problenms in their herd,
including refusing to enter the mlking parlor, poor eating and
drinking, increased mlking tine, and a dramatic increase in
mastitis. Id. at 11.

130 The Kolpins <consulted their veterinarian and had
experts check their equipnment, but they did not find any

10
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problenms. In 1980, after reading about stray voltage in a
magazi ne, M. Kolpin and an electrician checked for voltage in
the mlking parlor. Al though they found voltage, they did not
know what the readings neant. 1d. at 12. M. Kolpin then
cont act ed t he utility conpany, Pi oneer, whi ch sent a
representative who did not know how to neasure for stray
vol tage. Shortly after, a representative of the Public Service
Comm ssion took voltage readings on the farm but did not
communi cate the results to the Kolpins. Id. at 12-13.

131 The Kol pins made sone changes to electric notors and
circuitry suggest ed by t he Publ i c Service Comm ssi on
representative, and Pioneer nade changes in its system that |ed
to a drop in voltage in the Kol pins' barn. However, the herd's
problems did not abate. Id. at 13. In 1983, the Kolpins hired an
el ectrical contractor to install a grounding device, after which
the herd's behavior and mlk production returned to normal. The
Kol pins filed suit against Pioneer in 1987. 1d. at 14.

132 The case was tried to a jury, which found Pioneer
liable for damages. |d. at 15. The jury also answered "yes" to a
speci al verdict question asking whether the Kol pins knew, "or
should they with the exercise of reasonable care have known,
prior to February 17, 1981, t hat Pioneer's electrical
distribution system was a cause of damage to their dairy
operation?" 1d.

133 On review, this court concluded that the jury's answer
to the question of discovery should be changed as a matter of
law. Relying on Borello, 130 Ws. 2d 397, the court determ ned

11
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that for the Kolpins' action to accrue, "they nust have
obj ectively known, at that tinme, the cause of their injuries and
Pioneer's part in that cause.” Kol pin, 162 Ws. 2d at 25-26.

134 The court recognized that by 1980 M. Kol pin knew of
the possibility of stray voltage, had discovered voltage
readi ngs on his farm and had a hunch that stray voltage was his
problem However, it was not until the Kolpins installed the
grounding device and the herd inproved that the Kolpin's
"objectively knew that Pioneer's distribution system and not
their own farm operation, was the cause of their problem™" 1d.
at 26. Because of the difficulty of identifying the cause of
stray voltage, "[t]he 'discovery' was nore of a process of
elimnation of possible causes rather than a process of
determ nation of the cause." 1d. at 27. The court therefore
concluded that as a matter of Jlaw, the Kolpins neither
di scovered nor with the exercise of reasonable care should have
di scovered, prior to February 17, 1981, that stray voltage from
Pioneer's distribution system was the cause of the danage to
their herd. I1d.

135 The court of appeals recently applied Kolpin to

another stray voltage action in Alen, 279 Ws. 2d 488. The

plaintiff in Alen first experienced problens wth his dairy
herd in 1976. He suspected stray voltage by 1988 and asked
W sconsin Public Service Corporation (WS) to check his farm
WPS did not discover any stray voltage. 1d., 3. Between 1984

and 1997, Allen worked with nutritionists, purchased a new m xer

12
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feed wagon, and installed a new mlking parlor. However, the
probl ems persisted. 1d., {13.

136 In 1997 Allen hired an electrician who concluded that
stray voltage from WPS was present on the farm |I|d., 5. WS
again checked the farm but it could not find the stray voltage.
Id. Also in 1997, Alen installed an isolation unit, which
i nproved production for just a few days. Id. The follow ng year
he installed a different isolation unit, and herd behavior and
production finally inproved. 1d., Y14. Allen filed suit in
Novenber 2000. I1d., 17

137 WPS argued that Allen's clains were barred by the
statute of limtations. It nmaintained that had Allen acted with
reasonable diligence, he would have discovered that stray
voltage from WPS was the cause of his problens nore than six
years prior to the date he filed the lawsuit. 1d., 99. Relying
on Kol pin, the court of appeals determned that Allen exercised
reasonable diligence because he went through a reasonable
process of elimnation to find the source of the problem 1Id.,
16. Thus, it concluded that Allen "did not know nor could he
have known through reasonable diligence that WPS was the cause
of the herd' s problens” until the isolation unit was installed

and herd health inproved in 1998. |d., {12.

13
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138 In the present case, the circuit court followed the
reasoning in Kolpin and Allen.® In its decision on Northern
States' notion for summary judgnent, the court described the
Gunzs' efforts to "root out the cause of the problens" prior to
1996 as a "process of elimnation" simlar to that of the
plaintiffs in Kol pin. Accordingly, it determ ned that the Gunes
"exercised reasonable diligence in determning the cause of
their injuries and the defendant's role in that cause." Further,
it concluded that the cause of action did not accrue until 1996,
when the farm was tested for stray voltage and the Qunes

installed the isolation transforner.

* The dissent distinguishes the present case from Kol pin and
Allen on the ground that "[u]lnlike the plaintiffs in [Kol pin and
Allen], the Gunes failed to contact the utility until long after
they had concerns about stray voltage."” D ssent, 9185. However,
it is unclear when the dissent believes that the Gunezs actually
suspected that their problem was due to stray voltage. It 1is
al so uncl ear how the dissent has come to a conclusion about how
long it was after having concerns about stray voltage that Allen
contacted the utility. See dissent, Y88. The opinion states only
that Allen first experienced problens in 1976 and that "by 1988"
he suspected stray voltage. Allen v. Wsconsin Public Serv.
Corp., 2005 W App 40, 13, 279 Ws. 2d 488, 694 N wW2d 420. It
says nothing whatever about whether he suspected stray voltage
as early as 1976.

The dissent also contrasts this case with Kolpin and Allen
on the ground that the plaintiffs in those cases "asked the
utility to test for stray voltage as part of the process of
elimnation, [and i]n those <cases, the utility's testing
indicated the farner had no excess stray voltage from off-farm
sources.” Dissent, 185. Yet the Gunes too asked the utility to
test for stray voltage as part of the process of elimnation,
and as in Kol pi n and Al l en "t he utility's testing
indicated . . . no excess stray voltage from off-farm sources.”
W therefore do not see the distinctions between the present
case and prior stray voltage cases that the dissent seeks to
dr aw.

14
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139 At the jury instruction conference the circuit court
reiterated its view regarding the plaintiffs' reasonabl e
diligence. Northern States requested a special verdict question
asking "Did the Gunezs know or with reasonable diligence should
they have known or discovered that electricity from [Northern
States] was a cause of damage to their dairy herd by Decenber
21st, 1995?" The court recounted the Gunes' efforts to pinpoint
the cause of the problens and determ ned as a matter of |aw that
they had exercised reasonable diligence. It also noted that,
simlar to Alen, Northern States had conducted tests but was
unable to find the stray voltage. The court therefore concl uded

that wunder Kolpin and Allen the special verdict question

addressing the statute of limtations should not be given.

40 Northern States contends that the Gunes failed to
exerci se reasonable diligence because they were alerted to the
possibility that stray voltage was a cause of damage in 1993,
but failed to test for stray voltage until 1996. This argunent
m sses the mark.

41 The Gunezs were advised about the possibility of stray
voltage by their nutritionist, Dwght Tolk. At the time Tolk
suggested stray voltage, there were still many possibilities to
be elimnated before they would know that stray voltage from
Northern States was causing the problens. The Gunes exercised
reasonable diligence in ruling out the other possibilities.

Declining to follow the advice of a single non-expert in such

15
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circunstances does not denonstrate a failure to exercise
reasonabl e diligence.”

42 Northern States also urges this court to exam ne the
court of appeals decision insofar as it based its statute of
limtations determnation on the answer to a special verdict
question pertaining to negligence. In Alen, the court of
appeals offered two rationales for its conclusion that the
plaintiff exercised reasonable diligence in investigating his
herd's problens. First, as discussed above, the court determ ned
that under Kolpin, Allen exercised reasonable diligence as a
matter of law. 279 Ws. 2d 488, 116.

143 In addition, the <court determined that the jury
instruction and special verdict had adequately addressed the

i ssue. The jury instruction stated:

The failure to exercise ordinary care to discover an
unsafe electrical condition on the farm even if it
does not involve his own equipnment, can also be
negl i gence. However, if the defective electrica
condition on the farner's equipnment or facilities is
such that it was not known or would not have been
di scovered by the exercise of ordinary care, the
farmer is not negligent in permtting it to exist in
such condi ti on.

Id., 117. The special verdict asked whether Allen was "negligent
in the use of electricity on his farm" to which the jury

answered "no." 1d.

°> The dissent is incorrect that this paragraph inplies "that
an expert opinion is required for discovery to occur :
Di ssent, 189 n. 5. The question at hand is reasonable dlllgence
not discovery. See 155 n. 7; Schmdt v. Northern States Power,
2007 W 136, Y3 n.5., = Ws. 2d _, _ NW2d __

16
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44 The court of appeals reasoned that for the jury to
reach its conclusion, it would have to have determ ned that
Al'l en exercised ordinary care to discover an unsafe electrical
condition on his farm as per the jury instruction. 1|d. Thus,
the court concluded, the jury had in effect answered the
guestion of whether Allen had exercised reasonable diligence
wth respect to the discovery rule and the statute of
[imtations. |d.

45 1In the present case, the jury was given a simlar
instruction, followed by special verdict question 3, which asked
whet her the Gunzs were "negligent in the use and/or discovery of
electricity on the farm" As in Alen, the jury answered the

question "no." Following Allen, the court of appeals concluded
that the instruction and special verdict question "effectively
asked whether the CGune[s] acted with reasonable diligence." 295
Ws. 2d 600, {13.

146 The court of appeals' approach in Allen and in this
case is problematic. It infers that an answer to a negligence
special verdict question provides an answer to a statute of
[imtations special verdict question. In Alen, the answer to

whether the plaintiff was negligent in the "use" of electricity
does not provide an answer to whether the plaintiff was
negligent in the discovery of electricity.

147 Wth respect to the present case, the special verdict
guestion asking whether a plaintiff was "negligent in the use
and/or discovery of electricity" asks three questions: (1) is
the plaintiff negligent in the use of electricity, (2) is the

17
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plaintiff negligent in the discovery of electricity, and (3) is
the plaintiff negligent in both the wuse and discovery of
electricity?

148 Here, the jury answered the special verdict question
"no," which inplies a negative answer to each of the three sub-
gquesti ons. However, if the jury had answered the special
verdict question "yes," it would have been unclear which of the

three sub-questions the jury was addressing. That is, the jury

could have answered yes to the special verdict question
because the plaintiff was negligent in the use of electricity,
in the discovery of electricity, or in both the use and
di scovery of electricity. Thus, an affirmative answer to the
special verdict question here does not necessarily provide an
answer to the question of whether the plaintiff was negligent in
t he di scovery of electricity.®

149 Statute of limtations defenses based on failure to
exercise reasonable diligence will often present questions of
fact appropriate for a jury. Wien they do, courts should provide
separate questions for negligence and reasonable diligence in
di scovery. To the extent that Allen and the court of appeals
decision in this case inply otherwi se, they are incorrect.

50 In the present case, however, the circuit court did

not include special verdict question three to determ ne whether

® Because we deternmine as a matter of law that the Qunes
exerci sed reasonable diligence, we need not address the question
of whether the special verdict question provides an answer to
the statute of limtations question in the present case.

18
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the QGunezs exercised reasonable diligence in discovering
electricity. Rather, it determned as a matter of |aw that they
exerci sed reasonable diligence and that the action was not tine
barred. Having determned the statute of limtations question as
a matter of law, there was no need to include such a question in
t he special verdict.

51 The <circuit court's analysis is correct. The Qunes
were as diligent in their efforts to learn the cause of their
herd's problems as the plaintiffs in Kolpin and Al len. They
worked wth different nutritionists, tried different feeds, and
changed feeding systenms. They changed m | king equipnent. They
had an electrician check the barn's electrical systemto see if
it was the cause of problens. They sought the help of Dr.
Pet erson, who | ooked for underlying di seases.

152 After ruling out these possibilities, the Gunezs had
Northern States and another specialist check for stray voltage.
They installed an isolation transformer when a single test
indicated that stray voltage from Northern States was present.

Because the herd's health inproved after the installation of the

19



No. 2005AP1424

isolation transfornmer, the Gunezs were finally able to pinpoint
t he cause of the problens.’

153 As in Kolpin, the Gunezs' discovery "was nore of a
process of elimnation of possible causes rather than a process
of determ nation of the cause." 162 Ws. 2d at 27. Further, the
Gunzs' efforts constitute "a reasonable process of investigating
the cause of [their] problenms by elimnating other possible
causes." Allen, 279 Ws. 2d 488, {16.

154 Also like Kolpin, the Gunes did not have objective
knowl edge that stray voltage from Northern States was a cause of
damages to their herd wuntil the herd inproved upon the

installation of the isolation transfornmer in 1996. See Kol pin,

162 Ws. 2d at 27. Further, simlar to Allen, the defendants
had the opportunity to discover the stray voltage on the Gunes'
farm Their inability to do so is at odds with the claim that
wi th reasonable diligence the GQunes should have known that stray
vol tage was a cause of dammages.

155 In sum we determne as a matter of |law that the Gunes
exerci sed reasonable diligence. Prior to May 1996 the Gunes did

not know, nor with reasonable diligence should they have known,

" The dissent states that we "seen[] to create or approve of
a bright-line rule that discovery cannot occur in a stray
voltage case wuntil the farmer finds a renmedy for the stray
vol tage problem™ Dissent, 191. W do not create such a bright-
line rule. Rather, the rule for discovery remains the rule
enunciated in Borello v. US GOl Co., 130 Ws. 2d 397, 388
N. W2d 140 (1986). However, under the facts of this case, it was
not until a renedy was found for the problens that it could be
determined that "the injury was probably caused by the
defendant's conduct . . . ." ld. at 411
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that stray voltage from Northern States was a cause of damages
to their herd. Accordingly, we determne that the circuit court
did not erroneously exercise its discretion in declining to
include a special verdict question concerning the statute of

limtations.?®

8 Here, we affirm the circuit court's determination that
there is no question of fact with respect to the statute of
limtations question. However, another case involving discovery
of stray voltage, Schmdt v. Northern States Power, 2007 W 136,

_ Ws. 2d _, _ NW2d _, is also released today. In Schm dt
we reverse the circuit court's determination that there is no
guestion of fact wth respect to the statute of I|imtations

guestion. The apparent difference stens from the different
aspects of the discovery rule involved and the factual
differences in the cases.

Under the discovery rule, tort clains "accrue on the date
the injury is discovered or with reasonable diligence should be
di scovered, whichever occurs first.” Hansen v. A H Robins,
Inc., 113 Ws. 2d 550, 560, 335 N W2d 578 (1983). In the
present case, the date of actual discovery is not at issue.
Rat her, the issue is whether the Gunes exercised reasonable
diligence. For the reasons outlined in the text, we determne
that as a mtter of law the Gunes exercised reasonable
di li gence.

In contrast, whether the Schmdts exercised reasonable
diligence is not at issue. Rather, the issue is when they
actually discovered that stray voltage from Northern States was
causi ng problens to their herd.

Moreover, there are inportant factual differences between
the Gunes' and the Schmdts' actions in discovering stray
voltage and its link to damages to their respective herds. The
@Qunes began their process of elimnation by |ooking for problens
in nutrition, machinery, farmng practices, personnel, disease,
and on-site electricity before narrowng the cause of their

problens to Northern States' |ines. That process was reasonabl e,
and did not result in isolating the source of the problem as
electricity from Northern States wuntil they installed the

isolation transformer in 1996.
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|V

156 We consider next Northern  States' contributory
negligence argunent. Northern States contends that the circuit
court erred by framng a special verdict question that was
limted to the Gunes' negligence "in the use and/or discovery of
electricity on the farm" It argues that it was entitled to a
broader question of whether the Gunzs were "negligent in the
operation, mai ntenance or managenent of their dairy enterprise.”

157 At the jury instruction conference Northern States
asserted that a negligence question limted to electricity was
too narrow. It mintained that the case is primarily about all
of the Gunes' |lost productivity, that the Gunes' managenent of
the farm was negligent, and that their negligence contributed to
their overall lost productivity. In contrast, the circuit court
determned that the case is about damage caused by stray
voltage. The court explained its position as to the form of the

question as foll ows:

In contrast, the Schmdts |ooked at electricity problens
early in their process of elimnation. They had Northern States
check for stray voltage nultiple tinmes, installed plastic water
tanks, attached rubber tires to their feed bunks, had an
electrician test the farm sought test results from Northern
States' nonitors, and installed a device to isolate their herd
from stray voltage. Schmdt, = Ws. 2d __ , 916-19. The
guestion is whether the inprovenent in herd health after the
installation of the equipotential plane, which occurred nore
than six vyears prior to suit being filed, <constitutes an
objective basis for a belief that the stray voltage was the
cause of damage to the Schmdts' herd. No such question exists
in the present case, for the isolation device in the present
case was installed less than six years prior to the Gune filing
Sui t.
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It seens to nme that where this case is at is there is
the argunent t hat the electrical services and
facilities have caused damage, and in large part the
defense is that it was not the electrical services or
facilities that caused the damages, rather it was a
l[itany  of things . . . . The  nunber of cows,
| act ati on, history, the nmanagenent of the herd,
genetics, feed, water intake, herd health, mastitis,
and perhaps other things. But that captures the
essence of a significant part of the defense put
forward. And it seens to nme that the jury is going to

be asked to answer what, if any, damage electricity
caused, and certainly the defense is free to argue
that there was none, or it was mnimal. It was all of

t hese factors.
158 The court enphasized that the defense could argue that
any damages sustained were caused by the GQunes' negligent

operation of the farmand not by stray voltage:

[My ruling on that is that the issue in this case is
damages that were caused, if any, by electricity --
and the defense can argue from a cause standpoint that
the electricity didn't cause any damage or was m ni na
and these other factors went into it, but in ternms of

contribution, I'm not instructing that those other
factors that we've tal ked about earlier can enter into
a determnation as to contribution. It's just the

@Qunes' responsibility concerning the electricity that
figures into the contribution.

| think you can still explore your theory, argue your
theory that electricity didn't cause these damages,
that sonmething else did, and you reinforce to the jury
that the only thing that the plaintiffs can recover
for . . . are danmges caused by the negligent service
or facilities provided relative to electricity.

59 The circuit court's reasoning is reflected in the
negli gence questions in the special verdict, which concern
negligence regarding electricity and electrical service. The

speci al verdict provides in relevant part:
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Question  1: Was Northern States  Power Conpany
negligent with respect to the electrical service or
facilities which it provided to the Gune farnf

[Jury answered "Yes."]

Question 2: If you answered Question 1 "yes," then
answer this question: WAs this negligence a cause of
damages, attributabl e to har nf ul | evel s of

electricity, to the Gunes?
[Jury answered "Yes."]

Question 3: Wre the Gunes negligent in the use and/or
di scovery of electricity on their farnf

[ Jury answered "No."]

Question 4: If you have answered Question 3 "yes,"
then answer this question: Was the Qunezs' negligence a
cause of damages, attributable to harnful Ievels of

electricity, to the plaintiffs?

[Jury did not answer.]

Question 7: If you have answered Questions 2 and 4
"yes," then answer this question: Assumng that the
total cause of damages attributable to harnful Ievels
of electricity is 100 percent, what percentage of the
causal negligence which you have found do you
attribute to

A. Northern States Power Conpany %

B. The Gunes %

[Jury did not answer. ]
Wth respect to damages, the special verdict explicitly limted

the potential damages to those resulting fromelectricity:

Question 8: Wiat sum of noney wll fairly and
reasonabl y conpensat e t he Qunes for damages
attributable to harnful levels of electricity as to:
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A: Lost m Ik production [Jury answered $249, 086.]

B. Loss of fair market value to their dairy herd [Jury
answer ed $33, 250. ]

C. Excess costs [Jury answered $50, 000. ]

D. For annoyance, inconvenience, and |oss of use and
enjoynent of their real property [Jury answered
$200, 000.]

(Emphasi s added.)
60 The jury instruction also was explicit that damages
could be awarded only for harnms due to electricity. The

instruction provides in relevant part:

As to [special verdict questions] 8A, 8B and 8C,

If you are satisfied that plaintiffs have in the past
experienced damages because their dairy herd was
exposed to harnful levels of electricity, you shal
award such sum of nmoney as wll reasonably conpensate
plaintiffs for the loss attributable only to that
electricity. You cannot award any damages for any
condition of the Gunes' herd except insofar as you are
satisfied that the herd's condition has been
aggravated by harnful levels of electricity. If you
find that the plaintiffs had a condition which was
aggravated because of harnful levels of electricity,
then you should include an amount which wll fairly
and reasonably conpensate the plaintiffs for such
damages the plaintiffs suffered as a result of such
aggravati on.

Any damages that the plaintiffs may have suffered, or
have, which is not the natural result of harnfu
|l evels of electricity, is not to be considered by you
i n assessing danages. You cannot award damages for any
condition which has resulted from consequences which
are attributable to causes other than harnful |evels
of electricity.

If livestock has been damaged, and the injury to the
| ivestock has ceased, the conpensation to be awarded
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to the ower is the difference between the fair market
value of the cattle had the herd not been exposed to

harnful levels of electricity, and the value of the
dairy herd after the harnful levels of electricity
ceased. o

(Emphasi s added.)

61 The jury instruction was carefully tailored to match
the special verdict questions. The instruction advised the jury
eight tinmes that damages due only to harnful electricity could
be awar ded. *°

162 Wiile the special verdict did not ask whether the
Gunzs were negligent in managing their farm neither did it
all ow that damages could be awarded for any injury due to their
farm managenent. Simlarly, the jury instruction explained
repeatedly that damages were |limted to damages from
electricity. Thus, the special verdict was tailored to allow the

GQunzs to recover for damages due to Northern States' negligence

® The instruction is a nodified version of Ws Jl—G vi
1804/ 1806.

0 W note that question 3 would have been better stated
had the use of "and/or" been avoided. It is preferable to divide
the question into separate inquiries rather than asking a
conpound question in a single inquiry. W do not conclude that
the question was m sleading or could have caused jury confusion
such that a new trial is warranted here. See Runjo v. St. Paul
Fire & Marine Ins. Co., 197 Ws. 2d 594, 603, 541 N W2d 173
(Ct. App. 1995).
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while preventing them from receiving any award for |ost

productivity due to their farm managenent. !

1 The dissent inaccurately describes the positions of both

the circuit court and the majority. The circuit court explicitly
advised the jury that when considering damages, it could take
into consideration the testinony regarding the Qunes' farm
practices. Thus, the <circuit court instructed the jury to
consider all of the evidence presented. Nevertheless, the
dissent avers that the mjority "provides no reason for
excluding those matters fromthe jury's consideration." D ssent,
194. We provide no reason for excluding those matters from jury
consi deration because the jury did consider them as the circuit
court directed in the special verdict and jury instruction.

In addition, the dissent maintains that the jury should
"consider all relevant harns causi ng damages and then detail its
findings in the special verdict," and that "relevant harns"
include lost productivity due to farm managenent. Dissent, 9196
Surprisingly, the dissent cites as support a case in which the
guestion of a plaintiff's contributory negligence was limted to
whet her the plaintiffs were negligent "in the design,
mai nt enance, and operation of their electrical equipnent." Vogel
v. Gant-LaFayette Elec. Coop., 201 Ws. 2d 416, 420, 548
N.W2d 829 (1996) (enphasis added). Further, it provides no
reason for determning that the "relevant harns" include
decreased productivity due to farm managenent rather than being
limted to damages caused by electricity.

The dissent also maintains that |imting the contributory
negli gence question to electricity is an error of law and
advocates the view that "a circuit court nust ask a conparative
negl i gence question, which is not limted to use of electricity,
unless it can determne as a matter of law that the plaintiff
could not have contributed to the herd' s condition." Dissent,
193. It reasons that if the plaintiffs are at |east 51 percent
negligent, then they are not entitled to recover at all.
Di ssent, 91198-99, 101. The dissent sinply assunmes that whether
the plaintiffs were at |east 51 percent negligent pertains to

all lost productivity. However, the scope of contributory
negli gence and whether the relevant harns in the case include
all lost productivity are the very issues before this court.

Thus, the dissent's approach nmerely begs the question.
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163 Nonet hel ess, Northern States contends that the circuit
court's approach is erroneous. Relying on this court's decision

in Mrgan v. Pennsylvania Gen. Ins. Co., 87 Ws. 2d 723, 275

N.W2d 660 (1979), Northern States maintains that there can be
multiple "causes in fact” of an injury and that the Gunes' poor
managenent of the farm is a "cause in fact" of the damages.
Northern States argues that it is therefore entitled to a
speci al verdict question on negligent nmanagenent.

64 Northern States' argunent is unpersuasive. To begin,
the primary case Northern States adduces for support is not on
poi nt. Myrgan involved property danage caused by a notorist who
ran into the plaintiff's trees. Followng the advice of the
nmotorist's insurance adjuster, the plaintiff drove stakes into
the ground next to the damaged trees for support. I|d. at 728-29.
In doing so, the plaintiff suffered a hernia. Id. The circuit

court dismssed the conplaint, but this court reversed. It

determned that if the adjuster's conduct was a substantial

Finally, despite advocating for an expansive conparative
negl i gence question, the dissent expresses no simlar concern
for the scope of the jury instruction regarding damages. As
di scussed in the text, it is inportant that both the conparative
negl i gence question and the damages were limted to electricity.
Gven that the circuit court defined the relevant damges as
"danmages attributable to harnful levels of electricity,"” it
would be error for the contributory negligence question to
address negligence other than that associated with electricity.
The dissent's view appears to require a circuit court to both
limt damages to those caused by electricity and then to divide
any damage award by a percentage of conparative negligence not
attributable to electricity.
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factor in producing the injury, it could constitute cause-in-
fact for the purpose of negligence. Id. at 735.

65 The issue presented here, however, is not whether poor
farm managenent could be a substantial factor in producing an
injury or whether there can be multiple causes in fact for an
injury. Rather, the issue is whether the relevant inquiry in
this case can focus narrowy on nmanagenent of the electricity or
must | ook nore broadly at the Gunezs' managenent of their farm
Mor gan provi des no gui dance whatever on that question.

66 Next, Northern States argues that it is entitled to a
special verdict question on negligent managenent because the
damages cannot be separated. It asserts that there is a single
injury caused "concurrently" by electricity and the Gunes' farm
managenent , and that the CQunzs' managenent is therefore
contributory to the damages sought. This argunment is also
unpersuasive. It is common in Wsconsin law that juries nust
differenti ate danages due to the defendant's negligence fromthe
plaintiff's prior condition or from damages caused by other
parties.

167 For exanple, nedical malpractice cases often require
that juries separate the damages caused by a physician's

negli gence from damages that are "the result of the natural
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progression" of the condition or injury.?'? VWhere negligence
aggravates a plaintiff's pre-existing injury, Wsconsin juries
nmust separate out the prior injury and provide conpensation only

for the aggravation.?®

In enhanced injury cases, juries nust
di stingui sh damages froma plaintiff's initial accident fromthe
damages caused by a defendant's actions that "produc[e] injuries
over and above what probably would have been sustained in the

[acci dent]. "

12Ws JI—Givil 1023; see Fischer v. Ganju, 168
Ws. 2d 834, 854, 485 N W2d 10 (1992)(allowing instruction
requiring the jury "to separate the damages flowing from the
defendant's negligence and the danages flowing from [the
plaintiff's] ori gi nal physi cal condition"); Young V.
Professionals Ins. Co., 154 Ws. 2d 742, 749-50, 454 N.W2d 24
(1990) (concluding that a jury instruction inplying that there
may be only one cause of an injury in a nedical malpractice case
isS error).

13 Ws Jl—Givil 1710, Ws JI—€ivil 1715, Ws JI—1720; see
Coryell v. Conn, 88 Ws. 2d 310, 316, 276 N WwW2d 723 (1979)
(upholding jury award for injury aggravating pre-existing
condition despite "[t]he fact that +the doctors could not
specifically delineate the pain [plaintiff] clainmed resulted
from the accident, as opposed to the pre-existing"” injury.);
Kablitz v. Hoeft, 25 Ws. 2d 518, 523-25, 131 N W2d 346
(1964) (determ ning that the extent to which injury is
attributable to accident and to pre-existing condition is an
appropriate question for jury).

Y Ws Jl—€Civil 1723; see Summicht v. Toyota Mdtor Sales
U S A, I nc., 121 Ws. 2d 338, 366, 360 N W2d 2 (1984)
(upholding circuit court determ nation that there was sufficient
evidence for jury to discern injuries plaintiff wuld have
received in an accident if defendant's product had been properly
engi neered and those caused by defendant's defective product);
see also Farrell v. John Deere Co., 151 Ws. 2d 45, 60-62, 443
N.W2d 50 (Ct. App. 1989).
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168 Simlarly, the special verdict in the present case
requires the separation of damages to the herd stemming from
different conduct. The damages to the GGunes' herd caused by
Northern States' negligence may be "concurrent"” wth danmages to
the herd resulting from the Gunezs' nmanagenent of their farm
Nonet hel ess, the jury was required to assess damages
attributable only to harnful levels of electricity.

169 Generally we accord wde discretion to the circuit
court in framng the special verdict as long as it covers all
issues of fact in the case and is consistent with the applicable
principles of law Hegarty, 297 Ws. 2d 70, 946. Wile we
acknowl edge that the <circuit court could have franed the
guestion nore broadly, it was not required by the facts or |aw
to do so here. Instead, the court exercised its discretion by
carefully tailoring the questions to have a consistent focus.
Both the negligence and damage questions were focused on
electricity. Accordingly, we determne that the circuit court
did not erroneously exercise its discretion in declining to give
Northern States' proposed question regarding the contributory
negli gence of the Gunezs' managenent of their farm

\

170 Finally, we turn to Northern States' argunment that the
circuit court erred in refusing to limt damages only to those
that occurred after Northern States had notice that stray
vol tage could be harm ng the Gunes' cows. The Qunezs contend that

Nort hern States has waived the issue under W s. St at .
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8§ 805.13(3) because it failed to raise it at the jury
i nstruction conference.

71 Wsconsin Stat. 8 805.13(3) provides in relevant part:

(3) Instruction and Verdict Conference

The court shall inform counsel on the record of its
proposed action on the notions and of the instructions
and verdict it proposes to submt. Counsel nmy object
to the proposed instructions or verdict on the grounds
of inconpleteness or other error, stating the grounds
for objection wth particularity on the record.
Failure to object at the conference constitutes a
wai ver of any error in the proposed instructions or
verdi ct.

172 1In our review of the transcript of the jury
instruction conference we could not discern that Northern States
sought a special verdict question Iimting damages. Further, our
review indicates that Northern States did not raise an objection
based on failure to limt damages. W therefore conclude that
Northern States' failure to preserve the issue at the jury
instruction conference constitutes a waiver under 8§ 805.13(3).

73 This court has the discretion to review an issue that
has been waived when it involves a question of |aw, has been
briefed by the opposing parties, and is of sufficient public

interest to nerit a decision. Apex Elecs. Corp. v. Gee, 217 Ws.

2d 378, 384, 577 N.W2d 23 (1998); Wrth v. Ehly, 93 Ws. 2d

433, 444, 287 N.W2d 140 (1980). The present issue is one of
|l aw, the parties have briefed it, and stray voltage cases are of
substantial public interest. W therefore address the issue to

provi de guidance to litigants in future cases.

32



No. 2005AP1424

74 Northern States contends that under Snyder v. Qakdale

Co-op Elec. Ass'n, 269 Ws. 531, 69 N.W2d 563 (1955), a utility

is not required to inspect custoner prem ses unless the utility
has notice of a problem and that a utility may be liable for
damages only when it supplies electricity knowing of a condition
that causes injury. Snyder, however, is inapt.

175 The plaintiff in Snyder requested electrical service
from the defendant utility. An inspection report filed with the
defendant indicated that there were defects in the plaintiff's
el ectrical system However, the defendant provided service,
causing a fire which damaged the plaintiff's property. |d. at
531- 32. The court determi ned that a conpany providing
electricity "for use in a private wring system is not under
obligation to inspect such system before supplying the current
nor is it obligated to respond in damages for injuries sustained
by reason of the defective condition of such systeni unless the
conpany knew of the defects. 1d. at 533.

76 Thus, Snyder concerns obligations of utilities in
supplying electricity to defective private wring systens. The
present case, however, does not involve a defective private
wring system Rather, the stray voltage causing damage to the
Gunzs' herd cane from Northern States' system The fact that a
utility nust have notice of defects in private electrical
systens in order to be responsible for danages is irrelevant to
the question of whether notice is required for a utility to be

responsi bl e for danmages caused by the utility's system
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177 Moreover, Northern States' argunent that it cannot be
liable for negligence without notice of a problem understates
the standard of care. As stated in the jury instruction, the
el ectric conpany nust exercise "ordinary care to discover any
unsafe or defecti ve condi tion of its di stribution
system. . . ." It is contradictory to predicate the requirenent
to exercise ordinary care in discovering unsafe or defective
conditions in its distribution system on having notice of those
unsafe or defective conditions.

178 Northern States' argunent is also inconsistent wth

Kol pin, Allen, and Vogel v. Gant-Lafayette Elec. Coop., 201

Ws. 2d 416, 548 N W2d 829 (1996). In each of those cases,
utilities were found |liable for damages caused by stray voltage,
even though the utilities did not know that stray voltage from
their systens was causing damage to the plaintiffs. Kol pin, 162
Ws. 2d at 11-14; Allen, 279 Ws. 2d 488, 113-7; \Vogel, 201
Ws. 2d at 419-21. Consistent with these cases, we determ ne
that the <circuit court appropriately allowed danages to be
awarded for the period before Northern States had notice that
stray voltage fromits systemwas harm ng the Gunzs' cows.
Vi

179 In sum we conclude that the circuit court did not
erroneously exercise its discretion in the fornulation of the
special verdict. Following precedent, we determne that the
circuit court did not err in failing to include in the special
verdict a question addressing the statute of limtations. Based
on the facts of this case, the circuit court correctly concluded
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as a matter of law that the Gunes' action was not tine barred
because they had exercised reasonable diligence in discovering
that stray voltage from Northern States' distribution system was
a cause of dammges to their herd.

180 We also determne that the circuit court did not err
in declining to give Northern States' proposed special verdict
question regarding whether the Gunezs were contributorily
negligent in the managenent of their farm Finally, we determ ne
that the <circuit court appropriately allowed danages to be
awarded for the period before Northern States had notice that
stray voltage from its distribution system was harmng the
@Qunes' cows. Accordingly we affirmthe court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.
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181 ANNETTE KINGSLAND ZIEG.ER, J. (di ssenting). Two
possi ble defenses—statute of |imtations and contributory
negl i gence—have not been considered by the jury even though the
record contains conpeting evidence regardi ng those issues.

82 The mmjority opinion endorses the conclusion that the
GQunezs were reasonably diligent in attenpting to discover their
injury and its cause and that no reasonable jury could have
found otherw se. | respectfully disagree because conpeting
i nferences can be drawn from the record with regard to whether
the Gunezs were reasonably diligent in attenpting to discover
their injury and its cause. A mpjority of this court further
concludes that a conparative negligence question was unnecessary
because special verdict questions were limted to inquiries
regarding electricity. However, because the record contains
facts that support both poor farm managenent and excess stray
vol tage as causes of the herd' s poor health, the circuit court
shoul d have asked a conparative negligence question, which was
not limted to use of electricity, in order to allow the jury to
assess cause and damages fairly.

I

183 The relevant inquiry here pertains to whether the
Qunes, subject to a six-year statute of Ilimtations, were
reasonably diligent in discovering their injury and its cause
i.e., discovering excess stray voltage from Northern States,
prior to Decenmber 21, 1995. In 1987, Northern States sent the

@Qunes, as well as its other custoners, general information about
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stray voltage including information about free investigation by
Northern States, financial assistance from Northern States, and
possi ble on and off-farm causes of stray voltage. In 1991, the
Gunezs began to notice problens with their herd. In 1992, M.
GQunz hired a nutritionist to evaluate his herd, and M. QQune
inquired with the nutritionist about possible stray voltage
problens on his farm In 1993, the nutritionist elimnated any
nutrition-related problens, and he told the Gunes that they had
a stray voltage problem and thus referred them to an
el ectrician. In 1994, an electrician wired the barn addition
and concluded that the Gunezs' on-farm wiring was very good.
However, they did not ask the utility to conduct stray voltage
testing until 1996 and did not file suit wuntil Decenber 21,
2001, despite a six-year statute of limtations.

184 Wiile a reasonable person could conclude that the
Qunes were reasonably diligent in their actions and did not
di scover their injury and its cause until after Decenber 21,
1995, a reasonable person could also conclude that the QGunes
should have called the utility prior to Decenber 21, 1995. A
jury shoul d have considered whether the Gunes' chosen course was
a reasonable process of elimnation. A determination as a
matter of law is not proper when reasonable inferences |eading
to conflicting results can be drawn from the undisputed facts.

See Caneron v. City of MIlwaukee, 102 Ws. 2d 448, 459, 307

N.W2d 164 (1981).
185 Unlike the plaintiffs in previous stray voltage cases,

the Gunezs failed to contact the wutility until long after they
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had concerns about stray voltage. In Kol pin' and Allen,? the
plaintiffs asked the utility to test for stray voltage as part
of the process of elimnation. In those cases, the utility's
testing indicated the farnmer had no excess stray voltage from
of f-farm sources. Thus, the farnmers continued to | ook el sewhere
for a solution. In the case now before the court, the Gunes did
consult with an electrician, a nutritionist, a veterinarian, and
had suspicions about stray voltage; however, they did not make
an inquiry with the utility before Decenber 21, 1995. One can
receive the benefit of the discovery rule only if that person
has been reasonably diligent in discovering the injury and its

cause. Spitler v. Dean, 148 Ws. 2d 630, 638, 436 N W2d 308

(1989). Wether the Gunes exercised reasonable diligence
depends on a jury's view of the strategy they pursued prior to
Decenber 21, 1995.

86 The nmmjority asserts that the statute of Ilimtations
question falls squarely within the scope of Kolpin and Allen.
See mpjority op., 128. This case, however, is distinguishable
from those cases because the Gunezs did not ask the utility to
test for stray voltage until long after they had concerns that
stray voltage mght be a problem on their farm In Kol pin, the
court determned that the plaintiffs did not know, nor should

the plaintiffs have known wth the exercise of reasonable

! Kolpin v. Pioneer Power & Light Co. Inc., 162 Ws. 2d 1,
469 N.W2d 595 (1991).

2 Allen v. Wsconsin Public Serv. Corp., 2005 W App 40, 279
Ws. 2d 488, 694 N W2d 420.
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diligence, their injury and its cause prior to February 17,
1981. Kol pin, 162 Ws. 2d at 27. Prior to this date, the
Kol pins read articles about stray voltage, called their
veterinarian, had experts evaluate their equipnment, conducted
their own voltage testing, called an electrician to conduct
stray voltage testing, and called the utility conpany to conduct
stray voltage testing. 1d. at 12-13. There was no doubt as to
whether the Kolpins were reasonably diligent at that tine.
Unlike the CGunes, the Kol pins pursued possible electrical (on
and off-farm and non-el ectrical causes to their problens.

87 1In addition, information regarding stray voltage was
not as prevalent in the 1980s, when the Kol pins undertook these
efforts.? We should recognize that the reasonable diligence
anal ysis can change over tine as the phenonenon of stray voltage
becomes less elusive and nore generally understood or

recogni zed. *

3 The plaintiff in Kol pin undertook a diligent investigation

to find the cause of his problem It nmay be significant that
the Kolpins did nore than the Gunezs at a tinme when the stray
vol tage "phenonenon” may not have been as w dely known. See

Kol pi n, 162 Ws. 2d at 12 (describing how neither the
electrician nor the utility's representative knew how to test
for stray voltage or how to read the neasurenents taken). See
also R D. Appleman and R J. Custafson, Sources of Stray Voltage
and Effect on Cow Health and Performance, 68 J. Dairy Sci. 1554,
1554 (1985) (stating that "[a]bout 1980, problens from stray
vol tages were being identified throughout nmuch of the U S. and
Canada") (enphasi s added).

* See PSC Docket 05-El-115, at 1-8 (updating the docket in
1996 in light of new research on stray voltage); see also R D
Appl eman and R J. CGustafson, Sources of Stray Voltage and Effect
on Cow Health and Performance, 68 J. Dairy Sci. 1554, 1565-66
(1985) (identifying several questions about stray voltage that
remai n unanswer ed) .
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188 In Alen, the plaintiff suspected stray voltage in
1988 but did not file a lawsuit until 2000. Unli ke the Qunes,
when the Allens had concerns about stray voltage, they called
the utility conpany to conduct testing. Allen, 279 Ws. 2d 488,
13. When the utility conpany found no stray voltage problem
Al en | ooked to other possible avenues for relief, such as the

cows nutrition, on-farm electrical problems, and off-farm
electrical problems. 1d., 113. Hence, Alen is distinguishable
because, in Allen, the plaintiff pronptly called the utility
after there were indications and he had suspicions of stray
vol t age probl ens.

89 The majority asserts that declining to follow the
advice of a single non-expert does not denonstrate a failure to
exerci se reasonable diligence. See majority op., T41. However,
while a nutritionist alone nmay not be an expert in stray
vol t age, he or she may supply information worthy of
consideration in the analysis.®> Mreover, the record indicates
that the Gunezs had nore than just a single non-expert pointing

them towards a stray voltage problem from off-farm sources.

Their herd was sick, Northern States reportedly sent them

> The mmjority opinion seens to assert that an expert
opinion is required for discovery to occur and that failing to
follow a non-expert's opinion cannot denonstrate a failure to
exerci se reasonable diligence. See majority op., T41. However,
an expert opinion is not required for discovery to occur. See
Fritz v. McGath, 146 Ws. 2d 681, 690, 431 N.W2d 751 (Ct. App.
1988) (concluding that an expert opinion is not a prerequisite
to discovery). A farmer need only have what a court would
conclude as an objective basis as to the injury and its cause.
This may occur in a nunber of different ways, and it does not
necessarily follow that an expert opinion is required.

5
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information regarding stray voltage, M. GQune inquired about
stray voltage wth his nutritionist, and an electrician
concluded that their on-farm wiring was in good condition.
Nonet hel ess, they waited two years from the electrician's
conclusion that their on-farm wiring was in good condition
before they contacted the utility to do off-farmtesting.

190 The mjority asserts that the GQGunes undertook a

process of elimnation, which is not subject to question. See
majority op., 9141. The Gunes' efforts nmay be commendabl e;
however, it is a jury question as to whether they exercised

reasonabl e diligence in the discovery of stray voltage when they
did not contact the utility conpany for approximately two years
after the electrician's conclusion, three vyears after the
nutritionist's conclusion, and four years after they becane
concerned about stray voltage.

191 The mmjority opinion seens to create or approve of a
bright-line rule that discovery cannot occur in a stray voltage
case until the farnmer finds a remedy for the stray voltage
pr obl em See mmjority op., 91134, 37, 50-51. Wiile in sone
stray voltage cases discovery may not occur until one finds a
remedy, this is not always the case. A plaintiff need only have

what a court would view as an objective basis as to the injury
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and its cause.® daypool v. Levin, 209 Ws. 2d 284, 300, 562

N. W2d 584 (1997).

192 Here, conpeting inferences can be drawn from the
undi sputed facts in the record about whether the Gunes were
reasonably diligent in discovering their injury and its cause
| make no determ nation as to whether the Gunezs were reasonably
diligent or when discovery occurred; | nerely conclude that the
record does not support only one conclusion as a matter of |aw.

|1

193 The nmjority also concludes that the circuit court
correctly declined to ask a conparative negligence question,
which would have included the jury's consideration of the
testimony it heard wth regard to poor farm nmanagenent
practices.’” The majority endorses the circuit court's limtation
of the special verdict questions, which addressed only those
damages arising out of electricity, rather than a question that

woul d have addressed all of the evidence presented. See

® For exanple, if a farmer asks the utility to test for
stray voltage and the wutility finds excess stray voltage
attributable to the utility, the plaintiff has |likely discovered
his or her injury and its cause. No reason exists for the exact
remedy to be found, inplenented, and successful before discovery
coul d occur.

" The majority concludes that question three of the speci al
verdict, which can be found in 159 of the mpjority opinion, is
probl emati c—but not an error—because the circuit court was
addressing only negligence in question three and not the statute
of limtations. See mmjority op., 9146-49. Because | conclude
that the «circuit court should have given a statute of
limtations question, | conclude special verdict question three
is deficient. However, | agree with the majority's conclusion
in 7146-49; circuit courts should separate questions addressing
statute of limtations and negligence.

7
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majority op., 968. The mpjority can only reach the result it
sets forth by refusing to give the jury a question based upon
the testinony presented. Because of the testinony in this case,
| disagree with the majority and conclude that a circuit court
must ask a conparative negligence question, which is not limted
to use of electricity, unless it can determne as a matter of
|aw that the plaintiff could not have contributed to the herd's
condi tion. To conclude otherwise nmay lead to an economc
wi ndfall for the plaintiff because it could elimnate the jury's
response to a significant defense.

194 The nmmjority opinion approves of the circuit court's
decision to wthhold Ws. St at. § 895.045(1) (2005-06),
Contributory negligence—as it pertained to poor farmng
practices—fromthe jury's consideration. |In the case at issue,
the jury heard testinony about poor farm managenent, and it
heard evidence that the Gunes' farm practices contributed to the

poor health of the herd.® Despite that evidence, the mgjority

8 Rel evant testinony of Northern States' expert, Dr. Richard
Hust on:

Q Do you have an opinion to a reasonable degree of
certainty as to whether or not this herd is adversely
affected by electricity?

Yes, | do.
What is your opinion?

That it was not.

Well, for nmnultiple reasons. First of all, what
e looking at up there, if you're going to have a
8

A

Q

A

Q@ Wiy do you say that, Dr. Huston?
A

we'r
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opi nion provides no reason for excluding those matters from the
jury's consideration.

195 The jury heard evidence from Northern States' expert,
Dr. Huston. He identified several problens on the Gunes' farm
besides the alleged stray voltage, that caused poor mlKk
producti on. Dr. Huston testified that the QGunes were
responsible for the herd's low mlk production in the follow ng
ways: (1) poor bio-security in that the Gunez did not properly
isolate new animals conming to the farm used dirty needles, did
not wear rubber gloves, and failed to disinfect mlking
equi pnent between cows; (2) poor feeding practices because of
low relative feed value of hay, lack of food in front of cows,
and no transition ration; (3) poor record keeping such as no
reproduction records and no individual records for cows;
(4) poor breeding practices because the QGQunezs used inexpensive
bulls, untested bulls, and a bull wth physical defects that
were not conducive to producing good aninmals; (5) poor cow
confort because the QGunezs used stanchion stalls instead of tie
stalls, and no bedding such as sand or straw, and

(6) inconsistent mlking practices anong workers. Based on the

stray voltage problem you would expect things to get
better, and they do. |"ve seen that many tines, that
things get better when you correct the problem So
that woul d be the purest and nost sinple answer.

In addition to that, there's a |ot of managenent
things that have gone on in this farm that are
contributing to the production levels that are in
pl ace and have been in place throughout this entire
period of tine.

(Enmphasi s added.)
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verdict submitted to the jury, we can only speculate as to what
the jury may have done with this information.

196 The majority opinion assunes that a jury wll
appropriately focus only on "electrical” damages and thus reduce
the total damages to only those due to electrical problens.

However, to allow for appropriate judicial review and a fair

verdict, it is a better practice for the jury to consider all
rel evant harns causing damages and then detail its findings in
the special verdict. For exanple, in another stray voltage
case, Vogel V. Grant - Lafayette Electric Cooperative, t he
defendant-utility argued the plaintiffs were negligent in
desi gn, mai nt enance, and operation of their el ectrical

equi pnent . Vogel v. Gant-Lafayette Elec. Coop., 201 Ws. 2d

416, 420, 548 N.W2d 829 (1996). The jury awarded $300, 000 in
damages and found the Vogels were one-third negligent. Id. at
421. The circuit court appropriately reduced the danmage award

by one-third to $200,000. Id.?°

® The circuit court's action on contributory negligence was
not called into question in Vogel. However, it is seemngly
common practice to allow such apportionnent. See Fox .
Interstate Power Co., 521 N.W2d 762, 764 (lowa C. App. 1994)
(finding that the jury's apportionnment of fault, 80 percent to
plaintiff-farmer and 20 percent to defendant-utility, was
supported by the record because the evidence showed poor bio-
security such as failing to wash hands, sanitize mlKking
equi pnent between cows, provide clean environnent for cows, and
the farnmer failed to keep mastitis records); Case v. Consuners
Power Co., 615 N.W2d 17, 19 (Mch. 2000) (stating that the jury
heard evidence on stray voltage and problens on the plaintiff's
farm and it found the plaintiff-farnmer 55 percent at fault and
thus the defendant-utility 45 percent at fault); Ote v. Dayton
Power & Light Co., 523 N E. 2d 835, 837-38 (Ohio 1988) (stating
that the jury found the plaintiff-farmer 49 percent at fault and
the defendant-utility 51 percent at fault).

10
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197 The outconme of the case at hand illustrates why a jury
must consider both the plaintiff and defendant's conduct.
Northern States <clains the Gunes were negligent in the
managenent of their farm which led to decreased m |k production
and poor herd health. Northern States produced evidence and
testinmony at trial to support its assertion. On the other hand,
the GQunes clained their problens were due to stray voltage from
Nort hern States. An agricultural econom st testified that the
total econom c damages due to | ost productivity were $901, 183.

198 However, the jury awarded only about one-half of that
requested figure, $532,336. Wwy? Did the jury conclude that
the Gunes' farm practices contributed to the herd s harmin that
per cent age? Dd the jury award the entire anmount for | ost
productivity that it thought was proven by the evidence? Wat
did the jury do, if anything, with the information regarding
poor herd managenent? W do not know why the jury awarded about
half of what the QGunes request ed. This case illustrates that
the respective responsibility for negligence my be close to
that critical 51 percent threshold, which could result in
Ws. Stat. § 895. 045, Contri butory negl i gence, barring or
reducing the plaintiffs' danage award.

199 Consider the follow ng hypothetical: A dairy herd is
har med because of both electricity—+.e., stray voltage fromthe
utility—and poor farm practices by the farner. Danages total
$100,000 and the plaintiff is 75 percent at fault due to poor
farm managenent, while the defendant is 25 percent at fault for

providing stray voltage. Under this scenario, if the

11
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conparative negligence question is not asked, the plaintiff
recovers $100,000, but if the conparative negligence question is
asked, the plaintiff recovers nothing.

7100 One may argue that if the special verdict questions
address only electricity, the jury awards danages only arising
out of electricity. E.g., under the above hypothetical
$25,000. However, this may not be the appropriate |egal outcone
if a plaintiff is nore responsible for the harm than the
def endant . As a result, the circuit court should have given a
conparative negligence question to the jury that was not limted
to the use of electricity: an overall damages question and then
cal cul at e danages accordi ngly.

1101 To allow for appropriate judicial review, a jury nust
consider the different causes and specify on the special verdict
each party's responsibility, if any, for the harm Allowing a
jury to focus narrowmy on electricity may create an economc
windfall for the plaintiff, unless the court determnes as a
matter of law that the plaintiff could not have been negligent.
Moreover, while a verdict limting the inquiry to electricity
does account for the utility's negligence with respect to stray
voltage, it does not account for a defense relating to the
owners' negligent treatnment of the herd. Finally, it |eaves the
jury wthout an adequate accounting of its reaction to the
testinmony concerning the plaintiffs' farm practices. These
issues directly relate to cause and danmges; thus, they are

inmportant for a jury to assess.

12
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1102 The Gunes' lawsuit is distinguishable from a nedical
mal practice lawsuit. 1In a nedical nalpractice suit, a jury must

di stingui sh and separate the natural result in danages that flow

from the plaintiffs' original injury from the danages that
naturally resulted from the doctor's treatnent. See Ws Jl—
Cvil 1023. In a nedical nmalpractice action, the court

instructs the jury to "entirely exclude" fromits consideration
"all damages which resulted from the original injury" and
consider only the damages plaintiff sustained because of the
treatment by the doctor. 1d. Here, we have no original injury
to excl ude. Rat her, we have two conpeting, sinultaneous causes
for the sane harm—tost m | k production.

1103 In nedical malpractice, the jury is instructed to find
that the doctor's negligence was a cause of the present
condition if it concludes that the present condition was caused
jointly by the doctor's negligence and the natural progression
of the plaintiff's injury. Id. W have no "natural
progression” of the plaintiff's injury in this case. Rat her ,
the evidence seemngly supports two conpeting, sinmultaneous
causes for the herd' s health problens. The testinony in this
case supported the possibility that both the farmer and the
utility contributed to the injury. The majority decision
elimnates the traditional assessnent of negligence and damage
that has stood the test of tinme in tort law | would not carve

out such a niche in stray voltage cases.

13
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1104 Two possible defenses—statute of I|imtations and
contributory negligence—have been taken from the jury's
consi derati on. Because conpeting inferences can be drawn from
the undi sputed facts in the record about whether the Gunes were
reasonably diligent in discovering their injury and its cause
the statute of limtations issue should not have been determ ned
as a matter of |law.  Mdreover, because the record contains facts
that could support both poor farm managenent and excess stray
vol tage as causes of the herd' s poor health, the circuit court
shoul d have asked a conparative negligence question, which was
not limted to electricity, in order to allow the jury to assess
cause and danmages fairly.

1105 For the foregoing reasons, | respectfully dissent.

106 I am authorized to state that Justices DAVID T.
PROSSER and PATI ENCE DRAKE ROGGENSACK join this dissent.

14
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