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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANN WALSH BRADLEY,  J.    The pet i t i oner ,  Nor t her n 

St at es Power  Company ( " Nor t her n St at es" ) ,  seeks r evi ew of  a 

publ i shed cour t  of  appeal s deci s i on af f i r mi ng a j udgment  of  t he 

c i r cui t  cour t  f or  Mar at hon Count y ent er ed i n f avor  of  James,  

Gr ace,  Mi chael ,  and Susan Gumz. 1 I n t hi s pr i vat e nui sance act i on 

                                                 
1 See Gumz v.  Nor t her n St at es Power  Co. ,  2006 WI  App 165,  

295 Wi s.  2d 600,  721 N. W. 2d 515,  af f i r mi ng a j udgment  of  t he 
c i r cui t  cour t  of  Mar at hon Count y,  Gr egor y E.  Gr au,  Judge.  
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based on negl i gence,  t he Gumzs al l eged t hat  st r ay vol t age f r om 

Nor t her n St at es'  di st r i but i on syst em caused damage t o t hei r  

dai r y her d and al so r esul t ed i n an i nvasi on of  and i nt er f er ence 

wi t h t he use and enj oyment  of  t hei r  pr oper t y.  Af t er  a j ur y 

t r i al ,  t he c i r cui t  cour t  ent er ed j udgment  i n f avor  of  t he Gumzs 

f or  damages i n t he amount  awar ded by t he j ur y.   

¶2 Nor t her n St at es cont ends t hat  t he c i r cui t  cour t  er r ed 

i n t he f or mul at i on of  t he speci al  ver di ct .  I t  asser t s t hat  t he 

c i r cui t  cour t  er r oneousl y ( 1)  f ai l ed t o i ncl ude a speci al  

ver di ct  quest i on aski ng whet her  t he Gumzs commenced t hei r  

l awsui t  wi t hi n t he st at ut e of  l i mi t at i ons;  ( 2)  decl i ned t o gi ve 

a speci al  ver di ct  quest i on r egar di ng whet her  t he Gumzs wer e 

cont r i but or i l y  negl i gent  i n t he management  of  t hei r  f ar m;  and 

( 3)  r ef used t o l i mi t  t he damages onl y t o t hose t hat  occur r ed 

af t er  Nor t her n St at es had not i ce t hat  st r ay vol t age was har mi ng 

t he Gumzs'  cows.  

¶3 We concl ude t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n t he f or mul at i on of  t he speci al  

ver di ct .  Fol l owi ng pr ecedent ,  we det er mi ne t hat  t he c i r cui t  

cour t  di d not  er r  i n f ai l i ng t o i ncl ude i n t he speci al  ver di ct  a 

quest i on addr ess i ng t he st at ut e of  l i mi t at i ons.  Based on t he 

f act s of  t hi s case,  t he c i r cui t  cour t  cor r ect l y concl uded as a 

mat t er  of  l aw t hat  t he Gumzs'  act i on was not  t i me bar r ed because 

t hey had exer ci sed r easonabl e di l i gence i n di scover i ng t hat  

st r ay vol t age f r om Nor t her n St at es'  di st r i but i on syst em was a 

cause of  damages t o t hei r  her d.   
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¶4 We al so det er mi ne t hat  t he c i r cui t  cour t  di d not  er r  

i n decl i ni ng t o gi ve Nor t her n St at es'  pr oposed speci al  ver di ct  

quest i on r egar di ng whet her  t he Gumzs wer e cont r i but or i l y  

negl i gent  i n t he management  of  t hei r  f ar m.  Fi nal l y,  we det er mi ne 

t hat  t he c i r cui t  cour t  appr opr i at el y al l owed damages t o be 

awar ded f or  t he per i od bef or e Nor t her n St at es had not i ce t hat  

st r ay vol t age f r om i t s di st r i but i on syst em was har mi ng t he 

Gumzs'  cows.  Accor di ngl y we af f i r m t he cour t  of  appeal s.  

I  

¶5 I n 1981 James and Mi chael  Gumz pur chased a dai r y  f ar m 

f r om t hei r  par ent s,  who had f ar med at  t he l ocat i on f or  many 

year s.  Nor t her n St at es owns t he el ect r i cal  di st r i but i on syst em 

t hat  ser ves t he Gumzs'  f ar m.  Appr oxi mat el y t he l ast  mi l e of  

Nor t her n St at es'  di st r i but i on l i ne t o t he f ar m consi st s of  t he 

or i gi nal  Copper wel d conduct or  wi r e i nst al l ed i n 1937.  

¶6 Ar ound 1991,  t he Gumzs began t o not i ce behavi or al  and 

physi cal  pr obl ems wi t h t hei r  her d.  The cows showed si gns of  

i ncr eased aggr avat i on,  " j umpi ng"  and " st eppi ng ar ound"  dur i ng 

mi l k i ng.  The pr obl em got  wor se over  t he next  t hr ee year s.  The 

cows st opped dr i nki ng nor mal l y and appear ed hesi t ant  t o dr i nk 

out  of  t hei r  dr i nki ng cups.  They exhi bi t ed ner vous t ai l  

t wi t chi ng and " danci ng"  ( l i f t i ng t hei r  f eet  of f  t he gr ound)  

dur i ng mi l k i ng.  The her d di d not  br eed successf ul l y enough t o 

mai nt ai n i t s s i ze,  and mi l k pr oduct i on suf f er ed.  

¶7 I n 1992 t he Gumzs consul t ed t hei r  her d nut r i t i oni st ,  

Dwi ght  Tol k,  r egar di ng t he heal t h of  t hei r  cows.  Tol k obser ved 

t hat  t he cows di d not  come t o t he bar n easi l y,  wal ked st i f f -
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l egged,  wer e t hi n,  seemed sl uggi sh,  and di d not  l ay down much.  

He moni t or ed t hei r  behavi or  and wor ked wi t h t hei r  nut r i t i on.  By 

appr oxi mat el y t he summer  of  1993 Tol k had r ul ed out  t he 

possi bi l i t y  t hat  t he pr obl ems wer e due t o nut r i t i on.  I nst ead he 

bel i eved t hat  some " out si de phenomenon .  .  .  was causi ng t he 

cows t o be st r essed and uncomf or t abl e. "  He suggest ed t o t he 

Gumzs t hat  t he pr obl em was due t o st r ay vol t age.  

¶8 Fr om 1994 t hr ough 1996 t he Gumzs cont i nued t o wor k t o 

i mpr ove t he heal t h of  t hei r  her d.  I n t he f al l  of  1994,  t he Gumzs 

began usi ng Dr .  Ther esa Pet er son as t hei r  pr i mar y her d 

vet er i nar i an.  Dr .  Pet er son t est i f i ed t hat  she was awar e of  some 

of  t he behavi or al  and heal t h pr obl ems i n cows t hat  can r esul t  

f r om exposur e t o st r ay vol t age.  However ,  she r ecommended t hat  

t he Gumzs engage i n a pr ocess of  el i mi nat i on of  ot her  causes 

bef or e i ni t i at i ng t est i ng f or  st r ay vol t age.  She t est i f i ed t hat  

" I  t r y t o r ul e ot her  t hi ngs out  bef or e I  get  t o t he poi nt  of  

t hi nki ng about  r equest i ng el ect r i cal  t est i ng. "  

¶9 Ar ound t he same t i me t hey hi r ed Dr .  Pet er son,  t he 

Gumzs al so sought  hel p f or  t he her d' s pr obl ems by hi r i ng Ri ck 

Gur al ski  t o be t he nut r i t i oni st  f or  t hei r  mi l k cows.  Tol k 

cont i nued t o wor k wi t h t he Gumzs'  hei f er s.  

¶10 Consi st ent  wi t h suggest i ons,  t he Gumzs t r i ed t o 

addr ess t he pr obl ems by changi ng t hei r  f ar mi ng pr act i ces.  They 

changed mi l k i ng equi pment ,  i nst al l i ng aut omat i c t ake- of f  devi ces 

f or  t hei r  mi l k i ng machi nes.  The Gumzs al so t r i ed usi ng di f f er ent  

f eeds and f eed mi l l s .  I n 1994,  t hey swi t ched t o a new t ot al  

mi xed r at i on syst em desi gned t o i mpr ove t hei r  f eedi ng met hods.  
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An el ect r i c i an who wi r ed t he bar n addi t i on f or  t he r at i on syst em 

al so checked t he f ar m' s wi r i ng at  t hat  t i me.  He det er mi ned t hat  

i t  was i n good condi t i on.  

¶11 Despi t e t hese ef f or t s t he her d cont i nued t o 

det er i or at e.  At  t r i al ,  Dr .  Pet er son t est i f i ed t hat  i n l at e 1995 

and 1996 she obser ved numer ous heal t h pr obl ems,  i ncl udi ng poor  

body condi t i on,  f eet  and l eg pr obl ems,  i nf ect i ons and mast i t i s ,  

pneumoni a,  and weakened i mmune syst ems.   

The cows had poor  body condi t i on,  a l ot  of  f eet  and 
l eg pr obl ems.  They st ar t ed t o l ook cr i ppl ed.  They had 
pr obl ems get t i ng up,  wal ked ver y s l ow,  wer e l ame,  
l i mpi ng ar ound.  A l ot  of  i nf ect i ons st ar t ed,  l i ke 
mast i t i s  out br eaks,  .  .  .  wher e t he cow woul d become 
physi cal l y s i ck,  and,  wi t hout  t r eat ment ,  woul d go down 
and di e.  Ther e was qui t e a bi t  of  pneumoni as at  t hat  
t i me.  A f ew ut er i ne i nf ect i ons or  nut r i t i s  cases.  So 
t hei r  i mmune syst ems wer e becomi ng weakened.  

I n addi t i on,  she obser ved t hat  t her e wer e numer ous abor t i ons and 

t he her d had a poor  f er t i l i t y  r at e.  

¶12 Dr .  Pet er son f ur t her  t est i f i ed t hat  t he pr obl ems wi t h 

t he Gumzs'  her d wer e mor e di f f i cul t  t o al l evi at e t han i n ot her  

her ds,  and r ecent l y pur chased ani mal s t hat  wer e heal t hy and 

vacci nat ed woul d get  s i ck when t hey came t o t he Gumzs'  f ar m.  She 

or der ed t est i ng on bl ood and t i ssue but  was st i l l  unabl e t o 

i sol at e a par t i cul ar  di sease causi ng t he her d' s pr obl ems.  

¶13 I n ear l y 1996,  af t er  el i mi nat i ng ot her  pot ent i al  

causes,  Dr .  Pet er son suggest ed t o James Gumz t hat  t he f ar m be 

t est ed f or  st r ay vol t age.  On May 6,  1996,  Dr .  Pet er son wr ot e a 

l et t er  t o Nor t her n St at es l i s t i ng t he her d' s heal t h pr obl ems and 

st at i ng her  opi ni on t hat  t he pr obl ems wer e due t o st r ay vol t age.  
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¶14 Lat er  i n May 1996,  she pr epar ed a r epor t  det ai l i ng t he 

her d' s heal t h pr obl ems and her  ef f or t s t o det er mi ne t he cause of  

t hose pr obl ems.  She descr i bed t he management  pr act i ces at  t he 

Gumzs'  dai r y f ar m as " above aver age, "  and st at ed t hat  t hose 

pr act i ces " shoul d al l ow a her d t o r emai n heal t hy,  pr oduce 

qual i t y mi l k,  and have good pr oduct i on r ecor ds. "  Ul t i mat el y Dr .  

Pet er son concl uded t hat  t he pr obl ems wer e not  due t o poor  

management ,  nut r i t i on,  or  a speci f i c  di sease.  Rat her ,  she st at ed 

t hat  t he poor  heal t h and per f or mance of  t he her d wer e due t o 

st r ay vol t age and r ecommended t hat  t he f ar m be t est ed.  

¶15 Consi st ent  wi t h Dr .  Pet er son' s suggest i on,  t he Gumzs 

had t hei r  f ar m checked f or  st r ay vol t age by Nor t her n St at es on 

May 7,  1996,  and by an i ndependent  el ect r i c i an,  John Ri t chi e,  on 

May 14,  1996.  Nor t her n St at es'  t est s showed t hat  t he " cow 

cont act  vol t age"  was bel ow t he " l evel  of  concer n. "  Usi ng 

di f f er ent  t est i ng equi pment ,  Ri t chi e f ound much hi gher  l evel s of  

vol t age f l owi ng ont o t he f ar m and det er mi ned t hat  i t  was comi ng 

f r om of f - f ar m.  

¶16 Upon Ri t chi e' s r ecommendat i on,  t he Gumzs i nst al l ed an 

i sol at i on t r ansf or mer .  Af t er  i nst al l i ng t he devi ce,  t he her d 

i mpr oved.  Fewer  ani mal s di ed,  t he her d' s f ood consumpt i on 

i mpr oved,  and t he over al l  her d heal t h i ncr eased.   

¶17 I n 1998 and 1999,  t he her d' s heal t h began t o decl i ne 

agai n.  The Gumzs agai n asked Nor t her n St at es t o t est  f or  st r ay 

vol t age,  and agai n Nor t her n St at es di d not  f i nd vol t age over  t he 

l evel  of  concer n.  They t hen hi r ed anot her  i ndependent  

el ect r i c i an,  Davi d St et zer .  St et zer  pr ovi ded t he Gumzs wi t h 
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equi pment  t hat  moni t or ed vol t age on t he bar n f l oor .  Measur ement s 

t aken wi t h t hat  equi pment  i ndi cat ed t hat  as vol t age decr eased,  

mi l k pr oduct i on i ncr eased,  and as vol t age i ncr eased,  mi l k 

pr oduct i on decr eased.   

¶18 On December  21,  2001,  t he Gumzs f i l ed sui t  agai nst  

Nor t her n St at es f or  damages r esul t i ng f r om st r ay vol t age f r om 

Nor t her n St at es'  syst em.  Nor t her n St at es moved f or  summar y 

j udgment  on t he gr ound t hat  t he Gumzs had not  f i l ed sui t  wi t hi n 

t he s i x- year  per i od of  l i mi t at i ons i mposed by Wi s.  St at .  

§ 893. 52. 2 The ci r cui t  cour t  deni ed t he mot i on.   

¶19 The case was t r i ed t o a j ur y.  The Gumzs'  causat i on 

exper t  t est i f i ed t hat  exposur e t o st r ay vol t age had a 

subst ant i al  adver se ef f ect  on t he her d' s pr oduct i on.  An 

agr i cul t ur al  economi st  t est i f i ed t hat  t he t ot al  economi c damages 

due t o l ost  pr oduct i v i t y wer e $901, 183.   

¶20 An exper t  f or  Nor t her n St at es t est i f i ed t hat  t he 

est i mat es of  pr oduct i v i t y adduced by t he Gumzs wer e unr eal i st i c,  

and mai nt ai ned t hat  t he Gumzs'  pr oduct i v i t y l evel s wer e l i kel y  

due t o a var i et y of  f act or s,  not  j ust  st r ay vol t age.  He 

t est i f i ed t hat  t her e wer e a number  of  ways i n whi ch t he her d was 

managed t hat  l i kel y har med pr oduct i v i t y.  These i ncl uded pr obl ems 

wi t h her d nut r i t i on,  i nconsi st ent  f eedi ng,  i nadequat e 

bi osecur i t y and di sease pr event i on,  and ani mal  di scomf or t .  

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005-

06 ver si on unl ess ot her wi se not ed.  
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¶21 The j ur y f ound t hat  Nor t her n St at es was negl i gent  wi t h 

r espect  t o t he el ect r i cal  ser vi ce or  f aci l i t i es i t  pr ovi ded t o 

t he Gumzs,  and t hat  Nor t her n St at es'  negl i gence caused damages 

at t r i but abl e t o har mf ul  l evel s  of  el ect r i c i t y .  I t  al so f ound 

t hat  Nor t her n St at es'  negl i gence caused damages t o t he Gumzs due 

t o i nvasi on of  or  i nt er f er ence wi t h t he use and enj oyment  of  

t hei r  l and.  I t  awar ded t he Gumzs t ot al  damages of  $532, 336.  

¶22 The ci r cui t  cour t  ent er ed j udgment  i n f avor  of  t he 

Gumzs,  and Nor t her n St at es appeal ed.  The cour t  of  appeal s 

af f i r med,  and Nor t her n St at es pet i t i oned f or  r evi ew.  

I I  

¶23 Thi s case r equi r es t hat  we addr ess whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on i n t he f or mul at i on of  

a speci al  ver di ct .  A c i r cui t  cour t  has wi de di scr et i on i n 

det er mi ni ng t he wor ds and f or m of  a speci al  ver di ct .  Hannemann 

v.  Boyson,  2005 WI  94,  ¶30,  282 Wi s.  2d 664,  698 N. W. 2d 714.  We 

wi l l  not  di st ur b a c i r cui t  cour t ' s  det er mi nat i on unl ess t he 

cour t  has er r oneousl y exer ci sed i t s di scr et i on.   

¶24 A cour t  er r oneousl y exer ci ses i t s di scr et i on i f  t he 

speci al  ver di ct  quest i ons f ai l  t o cover  al l  i ssues of  f act  or  

ar e i nconsi st ent  wi t h t he l aw.  Est at e of  Hegar t y  v.  Beauchai ne,  

2006 WI  App 248,  ¶46,  297 Wi s.  2d 70,  727 N. W. 2d 857.  Whet her  a 

speci al  ver di ct  r ef l ect s an accur at e st at ement  of  t he l aw 

appl i cabl e t o t he i ssues of  f act  i n a gi ven case pr esent s a 

quest i on of  l aw t hat  we r evi ew i ndependent l y of  t he 

det er mi nat i ons r ender ed by t he c i r cui t  cour t  and t he cour t  of  

appeal s.  I d.  
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I I I  

¶25 We t ur n f i r st  t o Nor t her n St at es'  st at ut e of  

l i mi t at i ons ar gument .  The per i od of  l i mi t at i ons f or  t he Gumzs'  

l awsui t  i s  gover ned by Wi s.  St at .  § 893. 52.  I t  pr ovi des t hat  an 

act i on t o r ecover  f or  i nj ur y t o pr oper t y " shal l  be commenced 

wi t hi n 6 year s af t er  t he cause of  act i on accr ues or  be 

bar r ed .  .  .  . " 3 Thi s cour t  adopt ed t he di scover y r ul e i n Hansen 

v.  A. H.  Robi ns,  I nc. ,  113 Wi s.  2d 550,  335 N. W. 2d 578 ( 1983) .  

Under  t he di scover y r ul e,  t or t  c l ai ms  " accr ue on t he dat e t he 

i nj ur y i s di scover ed or  wi t h r easonabl e di l i gence shoul d be 

di scover ed,  whi chever  occur s f i r st . "  I d.  at  560.  Act i ons f or  

negl i gence i n st r ay vol t age cases ar e subj ect  t o t he di scover y 

r ul e.  Kol pi n v.  Pi oneer  Power  & Li ght  Co. ,  162 Wi s.  2d 1,  27,  

469 N. W. 2d 595 ( 1991) .  

¶26 Accr ual  r equi r es t hat  pl ai nt i f f s di scover ,  or  wi t h 

r easonabl e di l i gence shoul d have di scover ed,  " not  onl y t he f act  

of  i nj ur y but  al so t hat  t he i nj ur y was pr obabl y caused by t he 

def endant ' s conduct  .  .  .  . "  Bor el l o v.  U. S.  Oi l  Co. ,  130 

Wi s.  2d 397,  411,  388 N. W. 2d 140 ( 1986) .  Pl ai nt i f f s can r el y on 

t he di scover y r ul e onl y i f  t hey have exer ci sed r easonabl e 

                                                 
3 Wi sconsi n St at .  § 893. 52 pr ovi des i n f ul l :  

Act i on f or  damages f or  i nj ur y t o pr oper t y.  An act i on,  
not  ar i s i ng on cont r act ,  t o r ecover  damages f or  an 
i nj ur y t o r eal  or  per sonal  pr oper t y shal l  be commenced 
wi t hi n 6 year s af t er  t he cause of  act i on accr ues or  be 
bar r ed,  except  i n t he case wher e a di f f er ent  per i od i s 
expr essl y pr escr i bed.  
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di l i gence i n t he di scover y.  Spi t l er  v.  Dean,  148 Wi s.  2d 630,  

638,  436 N. W. 2d 308 ( 1989) .    

¶27 Nor t her n St at es mai nt ai ns t hat  t her e i s a quest i on of  

f act  as t o whet her  t he Gumzs exer ci sed r easonabl e di l i gence i n 

di scover i ng t hat  st r ay vol t age f r om Nor t her n St at es'  

di st r i but i on syst em was t he cause of  damage t o t hei r  her d.  I t  

ar gues t hat  under  t he di scover y r ul e,  t her e i s a quest i on of  

f act  as t o whet her  t he Gumzs'  act i on i s bar r ed by t he st at ut e of  

l i mi t at i ons.  Nor t her n St at es t her ef or e c l ai ms t hat  t he c i r cui t  

cour t  er r ed i n not  pr ovi di ng a separ at e speci al  ver di ct  quest i on 

r egar di ng whet her  t he Gumzs knew,  or  wi t h r easonabl e di l i gence 

shoul d have known or  di scover ed,  t hat  el ect r i c i t y f r om Nor t her n 

St at es caused damage t o t he dai r y her d by December  21,  1995,  s i x  

year s bef or e t he Gumzs commenced t hi s act i on.  

¶28 We di sagr ee.  The st at ut e of  l i mi t at i ons quest i on f al l s 

squar el y wi t hi n t he scope of  Kol pi n and Al l en v.  Wi sconsi n 

Publ i c Ser v.  Cor p. ,  2005 WI  App 40,  279 Wi s.  2d 488,  694 

N. W. 2d 420.   

¶29 Li ke t he pr esent  case,  Kol pi n i nvol ved t he appl i cat i on 

of  t he di scover y r ul e i n a l awsui t  f or  damages t o a dai r y her d 

caused by st r ay vol t age.  162 Wi s.  2d at  7- 8.  I n Mar ch 1977 t he 

Kol pi ns f i r st  not i ced behavi or al  pr obl ems i n t hei r  her d,  

i ncl udi ng r ef usi ng t o ent er  t he mi l k i ng par l or ,  poor  eat i ng and 

dr i nki ng,  i ncr eased mi l k i ng t i me,  and a dr amat i c i ncr ease i n 

mast i t i s .  I d.  at  11.   

¶30 The Kol pi ns consul t ed t hei r  vet er i nar i an and had 

exper t s check t hei r  equi pment ,  but  t hey di d not  f i nd any 
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pr obl ems.  I n 1980,  af t er  r eadi ng about  st r ay vol t age i n a 

magazi ne,  Mr .  Kol pi n and an el ect r i c i an checked f or  vol t age i n 

t he mi l k i ng par l or .  Al t hough t hey f ound vol t age,  t hey di d not  

know what  t he r eadi ngs meant .  I d.  at  12.  Mr .  Kol pi n t hen 

cont act ed t he ut i l i t y  company,  Pi oneer ,  whi ch sent  a 

r epr esent at i ve who di d not  know how t o measur e f or  st r ay 

vol t age.  Shor t l y  af t er ,  a r epr esent at i ve of  t he Publ i c Ser vi ce 

Commi ssi on t ook vol t age r eadi ngs on t he f ar m,  but  di d not  

communi cat e t he r esul t s t o t he Kol pi ns.  I d.  at  12- 13.   

¶31 The Kol pi ns made some changes t o el ect r i c mot or s and 

ci r cui t r y suggest ed by t he Publ i c Ser vi ce Commi ssi on 

r epr esent at i ve,  and Pi oneer  made changes i n i t s syst em t hat  l ed 

t o a dr op i n vol t age i n t he Kol pi ns '  bar n.  However ,  t he her d' s  

pr obl ems di d not  abat e.  I d.  at  13.  I n 1983,  t he Kol pi ns hi r ed an 

el ect r i cal  cont r act or  t o i nst al l  a gr oundi ng dev i ce,  af t er  whi ch 

t he her d' s behavi or  and mi l k pr oduct i on r et ur ned t o nor mal .  The 

Kol pi ns f i l ed sui t  agai nst  Pi oneer  i n 1987.  I d.  at  14.   

¶32 The case was t r i ed t o a j ur y,  whi ch f ound Pi oneer  

l i abl e f or  damages.  I d.  at  15.  The j ur y al so answer ed " yes"  t o a 

speci al  ver di ct  quest i on aski ng whet her  t he Kol pi ns knew,  " or  

shoul d t hey wi t h t he exer ci se of  r easonabl e car e have known,  

pr i or  t o Febr uar y 17,  1981,  t hat  Pi oneer ' s el ect r i cal  

di st r i but i on syst em was a cause of  damage t o t hei r  dai r y 

oper at i on?"  I d.   

¶33 On r evi ew,  t hi s  cour t  concl uded t hat  t he j ur y ' s  answer  

t o t he quest i on of  di scover y shoul d be changed as a mat t er  of  

l aw.  Rel y i ng on Bor el l o,  130 Wi s.  2d 397,  t he cour t  det er mi ned 
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t hat  f or  t he Kol pi ns '  act i on t o accr ue,  " t hey must  have 

obj ect i vel y known,  at  t hat  t i me,  t he cause of  t hei r  i nj ur i es and 

Pi oneer ' s par t  i n t hat  cause. "  Kol pi n,  162 Wi s.  2d at  25- 26.  

¶34 The cour t  r ecogni zed t hat  by 1980 Mr .  Kol pi n knew of  

t he possi bi l i t y  of  st r ay vol t age,  had di scover ed vol t age 

r eadi ngs on hi s f ar m,  and had a hunch t hat  st r ay vol t age was hi s 

pr obl em.  However ,  i t  was not  unt i l  t he Kol pi ns i nst al l ed t he 

gr oundi ng devi ce and t he her d i mpr oved t hat  t he Kol pi n' s  

" obj ect i vel y knew t hat  Pi oneer ' s di st r i but i on syst em,  and not  

t hei r  own f ar m oper at i on,  was t he cause of  t hei r  pr obl em. "  I d.  

at  26.  Because of  t he di f f i cul t y of  i dent i f y i ng t he cause of  

st r ay vol t age,  " [ t ] he ' di scover y '  was mor e of  a pr ocess of  

el i mi nat i on of  possi bl e causes r at her  t han a pr ocess of  

det er mi nat i on of  t he cause. "  I d.  at  27.  The cour t  t her ef or e 

concl uded t hat  as a mat t er  of  l aw,  t he Kol pi ns nei t her  

di scover ed nor  wi t h t he exer ci se of  r easonabl e car e shoul d have 

di scover ed,  pr i or  t o Febr uar y 17,  1981,  t hat  st r ay vol t age f r om 

Pi oneer ' s di st r i but i on syst em was t he cause of  t he damage t o 

t hei r  her d.  I d.  

¶35 The cour t  of  appeal s r ecent l y appl i ed Kol pi n t o 

anot her  st r ay vol t age act i on i n Al l en,  279 Wi s.  2d 488.  The 

pl ai nt i f f  i n Al l en f i r st  exper i enced pr obl ems wi t h hi s dai r y 

her d i n 1976.  He suspect ed st r ay vol t age by 1988 and asked 

Wi sconsi n Publ i c Ser vi ce Cor por at i on ( WPS)  t o check hi s f ar m.  

WPS di d not  di scover  any st r ay vol t age.  I d. ,  ¶3.  Bet ween 1984 

and 1997,  Al l en wor ked wi t h nut r i t i oni st s,  pur chased a new mi xer  
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f eed wagon,  and i nst al l ed a new mi l k i ng par l or .  However ,  t he 

pr obl ems per si st ed.  I d. ,  ¶13.   

¶36 I n 1997 Al l en hi r ed an el ect r i c i an who concl uded t hat  

st r ay vol t age f r om WPS was pr esent  on t he f ar m.  I d. ,  ¶5.  WPS 

agai n checked t he f ar m,  but  i t  coul d not  f i nd t he st r ay vol t age.  

I d.  Al so i n 1997,  Al l en i nst al l ed an i sol at i on uni t ,  whi ch 

i mpr oved pr oduct i on f or  j ust  a f ew days.  I d.  The f ol l owi ng year ,  

he i nst al l ed a di f f er ent  i sol at i on uni t ,  and her d behavi or  and 

pr oduct i on f i nal l y i mpr oved.  I d. ,  ¶14.  Al l en f i l ed sui t  i n 

November  2000.  I d. ,  ¶7.  

¶37 WPS ar gued t hat  Al l en' s c l ai ms wer e bar r ed by t he 

st at ut e of  l i mi t at i ons.  I t  mai nt ai ned t hat  had Al l en act ed wi t h 

r easonabl e di l i gence,  he woul d have di scover ed t hat  st r ay 

vol t age f r om WPS was t he cause of  hi s pr obl ems mor e t han si x 

year s pr i or  t o t he dat e he f i l ed t he l awsui t .  I d. ,  ¶9.  Rel y i ng 

on Kol pi n,  t he cour t  of  appeal s det er mi ned t hat  Al l en exer ci sed 

r easonabl e di l i gence because he went  t hr ough a r easonabl e 

pr ocess of  el i mi nat i on t o f i nd t he sour ce of  t he pr obl em.  I d. ,  

¶16.  Thus,  i t  concl uded t hat  Al l en " di d not  know nor  coul d he 

have known t hr ough r easonabl e di l i gence t hat  WPS was t he cause 

of  t he her d' s pr obl ems"  unt i l  t he i sol at i on uni t  was i nst al l ed 

and her d heal t h i mpr oved i n 1998.   I d. ,  ¶12.  
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¶38 I n t he pr esent  case,  t he c i r cui t  cour t  f ol l owed t he 

r easoni ng i n Kol pi n and Al l en. 4 I n i t s deci s i on on Nor t her n 

St at es'  mot i on f or  summar y j udgment ,  t he cour t  descr i bed t he 

Gumzs'  ef f or t s t o " r oot  out  t he cause of  t he pr obl ems"  pr i or  t o 

1996 as a " pr ocess of  el i mi nat i on"  s i mi l ar  t o t hat  of  t he 

pl ai nt i f f s i n Kol pi n.  Accor di ngl y,  i t  det er mi ned t hat  t he Gumzs 

" exer ci sed r easonabl e di l i gence i n det er mi ni ng t he cause of  

t hei r  i nj ur i es and t he def endant ' s r ol e i n t hat  cause. "  Fur t her ,  

i t  concl uded t hat  t he cause of  act i on di d not  accr ue unt i l  1996,  

when t he f ar m was t est ed f or  st r ay vol t age and t he Gumzs 

i nst al l ed t he i sol at i on t r ansf or mer .   
                                                 

4 The di ssent  di s t i ngui shes t he pr esent  case f r om Kol pi n and 
Al l en on t he gr ound t hat  " [ u] nl i ke t he pl ai nt i f f s i n [ Kol pi n and 
Al l en] ,  t he Gumzs f ai l ed t o cont act  t he ut i l i t y  unt i l  l ong af t er  
t hey had concer ns about  st r ay vol t age. "  Di ssent ,  ¶85.  However ,  
i t  i s  uncl ear  when t he di ssent  bel i eves t hat  t he Gumzs act ual l y 
suspect ed t hat  t hei r  pr obl em was due t o st r ay vol t age.  I t  i s  
al so uncl ear  how t he di ssent  has come t o a concl usi on about  how 
l ong i t  was af t er  havi ng concer ns about  st r ay vol t age t hat  Al l en 
cont act ed t he ut i l i t y .  See di ssent ,  ¶88.  The opi ni on st at es onl y 
t hat  Al l en f i r st  exper i enced pr obl ems i n 1976 and t hat  " by 1988"  
he suspect ed st r ay vol t age.  Al l en v.  Wi sconsi n Publ i c Ser v.  
Cor p. ,  2005 WI  App 40,  ¶3,  279 Wi s.  2d 488,  694 N. W. 2d 420.  I t  
says not hi ng what ever  about  whet her  he suspect ed st r ay vol t age 
as ear l y as 1976.   

The di ssent  al so cont r ast s t hi s case wi t h Kol pi n and Al l en 
on t he gr ound t hat  t he pl ai nt i f f s i n t hose cases " asked t he 
ut i l i t y  t o t est  f or  st r ay vol t age as par t  of  t he pr ocess of  
el i mi nat i on,  [ and i ] n t hose cases,  t he ut i l i t y ' s t est i ng 
i ndi cat ed t he f ar mer  had no excess st r ay vol t age f r om of f - f ar m 
sour ces. "  Di ssent ,  ¶85.  Yet  t he Gumzs t oo asked t he ut i l i t y  t o 
t est  f or  st r ay vol t age as par t  of  t he pr ocess of  el i mi nat i on,  
and as i n Kol pi n and Al l en " t he ut i l i t y ' s t est i ng 
i ndi cat ed .  .  .  no excess st r ay vol t age f r om of f - f ar m sour ces. "  
We t her ef or e do not  see t he di st i nct i ons bet ween t he pr esent  
case and pr i or  st r ay vol t age cases t hat  t he di ssent  seeks t o 
dr aw.  
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¶39 At  t he j ur y i nst r uct i on conf er ence t he ci r cui t  cour t  

r ei t er at ed i t s v i ew r egar di ng t he pl ai nt i f f s '  r easonabl e 

di l i gence.   Nor t her n St at es r equest ed a speci al  ver di ct  quest i on 

aski ng " Di d t he Gumzs know or  wi t h r easonabl e di l i gence shoul d 

t hey have known or  di scover ed t hat  el ect r i c i t y f r om [ Nor t her n 

St at es]  was a cause of  damage t o t hei r  dai r y her d by December  

21st ,  1995?"   The cour t  r ecount ed t he Gumzs'  ef f or t s t o pi npoi nt  

t he cause of  t he pr obl ems and det er mi ned as a mat t er  of  l aw t hat  

t hey had exer ci sed r easonabl e di l i gence.  I t  al so not ed t hat ,  

s i mi l ar  t o Al l en,  Nor t her n St at es had conduct ed t est s but  was 

unabl e t o f i nd t he st r ay vol t age.  The cour t  t her ef or e concl uded 

t hat  under  Kol pi n and Al l en t he speci al  ver di ct  quest i on 

addr essi ng t he st at ut e of  l i mi t at i ons shoul d not  be gi ven.  

¶40 Nor t her n St at es cont ends t hat  t he Gumzs f ai l ed t o 

exer ci se r easonabl e di l i gence because t hey wer e al er t ed t o t he 

possi bi l i t y  t hat  st r ay vol t age was a cause of  damage i n 1993,  

but  f ai l ed t o t est  f or  st r ay vol t age unt i l  1996.  Thi s ar gument  

mi sses t he mar k.   

¶41 The Gumzs wer e advi sed about  t he possi bi l i t y  of  st r ay 

vol t age by t hei r  nut r i t i oni st ,  Dwi ght  Tol k.  At  t he t i me Tol k  

suggest ed st r ay vol t age,  t her e wer e st i l l  many possi bi l i t i es t o 

be el i mi nat ed bef or e t hey woul d know t hat  st r ay vol t age f r om 

Nor t her n St at es was causi ng t he pr obl ems.  The Gumzs exer ci sed 

r easonabl e di l i gence i n r ul i ng out  t he ot her  possi bi l i t i es.  

Decl i ni ng t o f ol l ow t he advi ce of  a s i ngl e non- exper t  i n such 
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c i r cumst ances does not  demonst r at e a f ai l ur e t o exer ci se 

r easonabl e di l i gence. 5  

¶42 Nor t her n St at es al so ur ges t hi s  cour t  t o exami ne t he 

cour t  of  appeal s deci s i on i nsof ar  as i t  based i t s st at ut e of  

l i mi t at i ons det er mi nat i on on t he answer  t o a speci al  ver di ct  

quest i on per t ai ni ng t o negl i gence.  I n Al l en,  t he cour t  of  

appeal s of f er ed t wo r at i onal es f or  i t s  conc l usi on t hat  t he 

pl ai nt i f f  exer ci sed r easonabl e di l i gence i n i nvest i gat i ng hi s 

her d' s pr obl ems.  Fi r st ,  as di scussed above,  t he cour t  det er mi ned 

t hat  under  Kol pi n,  Al l en exer c i sed r easonabl e di l i gence as a 

mat t er  of  l aw.  279 Wi s.  2d 488,  ¶16.   

¶43 I n addi t i on,  t he cour t  det er mi ned t hat  t he j ur y 

i nst r uct i on and speci al  ver di ct  had adequat el y addr essed t he 

i ssue.  The j ur y i nst r uct i on st at ed:  

The f ai l ur e t o exer ci se or di nar y car e t o di scover  an 
unsaf e el ect r i cal  condi t i on on t he f ar m,  even i f  i t  
does not  i nvol ve hi s own equi pment ,  can al so be 
negl i gence.  However ,  i f  t he def ect i ve el ect r i cal  
condi t i on on t he f ar mer ' s equi pment  or  f aci l i t i es i s 
such t hat  i t  was not  known or  woul d not  have been 
di scover ed by t he exer ci se of  or di nar y car e,  t he 
f ar mer  i s not  negl i gent  i n per mi t t i ng i t  t o exi st  i n 
such condi t i on.  

I d. ,  ¶17.  The speci al  ver di ct  asked whet her  Al l en was " negl i gent  

i n t he use of  el ect r i c i t y on hi s f ar m, "  t o whi ch t he j ur y 

answer ed " no. "  I d.   

                                                 
5 The di ssent  i s  i ncor r ect  t hat  t hi s par agr aph i mpl i es " t hat  

an exper t  opi ni on i s r equi r ed f or  di scover y t o occur  .  .  .  . "  
Di ssent ,  ¶89 n.  5.  The quest i on at  hand i s r easonabl e di l i gence,  
not  di scover y.  See ¶55 n.  7;  Schmi dt  v.  Nor t her n St at es Power ,  
2007 WI  136,  ¶3 n. 5. ,  __ Wi s.  2d __,  __ N. W. 2d __.   
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¶44 The cour t  of  appeal s r easoned t hat  f or  t he j ur y t o 

r each i t s concl usi on,  i t  woul d have t o have det er mi ned t hat  

Al l en exer ci sed or di nar y car e t o di scover  an unsaf e el ect r i cal  

condi t i on on hi s f ar m,  as per  t he j ur y i nst r uct i on.  I d.  Thus,  

t he cour t  concl uded,  t he j ur y had i n ef f ect  answer ed t he 

quest i on of  whet her  Al l en had exer ci sed r easonabl e di l i gence 

wi t h r espect  t o t he di scover y r ul e and t he st at ut e of  

l i mi t at i ons.  I d.  

¶45 I n t he pr esent  case,  t he j ur y was gi ven a s i mi l ar  

i nst r uct i on,  f ol l owed by speci al  ver di ct  quest i on 3,  whi ch asked 

whet her  t he Gumzs wer e " negl i gent  i n t he use and/ or  di scover y of  

el ect r i c i t y on t he f ar m. "  As i n Al l en,  t he j ur y answer ed t he 

quest i on " no. "  Fol l owi ng Al l en,  t he cour t  of  appeal s concl uded 

t hat  t he i nst r uct i on and speci al  ver di ct  quest i on " ef f ect i vel y  

asked whet her  t he Gumz[ s]  act ed wi t h r easonabl e di l i gence. "  295 

Wi s.  2d 600,  ¶13.  

¶46 The cour t  of  appeal s '  appr oach i n Al l en and i n t hi s 

case i s pr obl emat i c.  I t  i nf er s t hat  an answer  t o a negl i gence 

speci al  ver di ct  quest i on pr ovi des an answer  t o a st at ut e of  

l i mi t at i ons speci al  ver di ct  quest i on.  I n Al l en,  t he answer  t o 

whet her  t he pl ai nt i f f  was negl i gent  i n t he " use"  of  el ect r i c i t y 

does not  pr ovi de an answer  t o whet her  t he pl ai nt i f f  was 

negl i gent  i n t he di scover y of  el ect r i c i t y.   

¶47 Wi t h r espect  t o t he pr esent  case,  t he speci al  ver di ct  

quest i on aski ng whet her  a pl ai nt i f f  was " negl i gent  i n t he use 

and/ or  di scover y of  el ect r i c i t y"  asks t hr ee quest i ons:  ( 1)  i s 

t he pl ai nt i f f  negl i gent  i n t he use of  el ect r i c i t y,  ( 2)  i s  t he 
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pl ai nt i f f  negl i gent  i n t he di scover y of  el ect r i c i t y,  and ( 3)  i s  

t he pl ai nt i f f  negl i gent  i n bot h t he use and di scover y of  

el ect r i c i t y?  

¶48 Her e,  t he j ur y answer ed t he speci al  ver di ct  quest i on 

" no, "  whi ch i mpl i es a negat i ve answer  t o each of  t he t hr ee sub-

quest i ons.   However ,  i f  t he j ur y had answer ed t he speci al  

ver di ct  quest i on " yes, "  i t  woul d have been uncl ear  whi ch of  t he 

t hr ee sub- quest i ons t he j ur y was addr essi ng.  That  i s,  t he j ur y 

coul d have answer ed " yes"  t o t he speci al  ver di ct  quest i on 

because t he pl ai nt i f f  was negl i gent  i n t he use of  el ect r i c i t y,  

i n t he di scover y of  el ect r i c i t y,  or  i n bot h t he use and 

di scover y of  el ect r i c i t y.  Thus,  an af f i r mat i ve answer  t o t he 

speci al  ver di ct  quest i on her e does not  necessar i l y  pr ovi de an 

answer  t o t he quest i on of  whet her  t he pl ai nt i f f  was negl i gent  i n 

t he di scover y of  el ect r i c i t y. 6 

¶49 St at ut e of  l i mi t at i ons def enses based on f ai l ur e t o 

exer ci se r easonabl e di l i gence wi l l  of t en pr esent  quest i ons of  

f act  appr opr i at e f or  a j ur y.  When t hey do,  cour t s shoul d pr ovi de 

separ at e quest i ons f or  negl i gence and r easonabl e di l i gence i n 

di scover y.  To t he ext ent  t hat  Al l en and t he cour t  of  appeal s 

deci s i on i n t hi s case i mpl y ot her wi se,  t hey ar e i ncor r ect .   

¶50 I n t he pr esent  case,  however ,  t he c i r cui t  cour t  di d 

not  i ncl ude speci al  ver di ct  quest i on t hr ee t o det er mi ne whet her  

                                                 
6 Because we det er mi ne as a mat t er  of  l aw t hat  t he Gumzs 

exer ci sed r easonabl e di l i gence,  we need not  addr ess t he quest i on 
of  whet her  t he speci al  ver di ct  quest i on pr ovi des an answer  t o 
t he st at ut e of  l i mi t at i ons quest i on i n t he pr esent  case.   
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t he Gumzs exer ci sed r easonabl e di l i gence i n di scover i ng 

el ect r i c i t y.  Rat her ,  i t  det er mi ned as a mat t er  of  l aw t hat  t hey 

exer ci sed r easonabl e di l i gence and t hat  t he act i on was not  t i me 

bar r ed.  Havi ng det er mi ned t he st at ut e of  l i mi t at i ons quest i on as 

a mat t er  of  l aw,  t her e was no need t o i ncl ude such a quest i on i n 

t he speci al  ver di ct .  

¶51 The ci r cui t  cour t ' s  anal ysi s i s cor r ect .  The Gumzs 

wer e as di l i gent  i n t hei r  ef f or t s t o l ear n t he cause of  t hei r  

her d' s pr obl ems as t he pl ai nt i f f s i n Kol pi n and Al l en.  They 

wor ked wi t h di f f er ent  nut r i t i oni st s,  t r i ed di f f er ent  f eeds,  and 

changed f eedi ng syst ems.  They changed mi l k i ng equi pment .  They 

had an el ect r i c i an check t he bar n' s el ect r i cal  syst em t o see i f  

i t  was t he cause of  pr obl ems.  They sought  t he hel p of  Dr .  

Pet er son,  who l ooked f or  under l y i ng di seases.  

¶52 Af t er  r ul i ng out  t hese possi bi l i t i es,  t he Gumzs had 

Nor t her n St at es and anot her  speci al i st  check f or  st r ay vol t age.  

They i nst al l ed an i sol at i on t r ansf or mer  when a s i ngl e t est  

i ndi cat ed t hat  s t r ay vol t age f r om Nor t her n St at es was pr esent .  

Because t he her d' s heal t h i mpr oved af t er  t he i nst al l at i on of  t he 
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i sol at i on t r ansf or mer ,  t he Gumzs wer e f i nal l y abl e t o pi npoi nt  

t he cause of  t he pr obl ems. 7 

¶53 As i n Kol pi n,  t he Gumzs'  di scover y " was mor e of  a 

pr ocess of  el i mi nat i on of  possi bl e causes r at her  t han a pr ocess 

of  det er mi nat i on of  t he cause. "  162 Wi s.  2d at  27.  Fur t her ,  t he 

Gumzs'  ef f or t s const i t ut e " a r easonabl e pr ocess of  i nvest i gat i ng 

t he cause of  [ t hei r ]  pr obl ems by el i mi nat i ng ot her  possi bl e 

causes. "  Al l en,  279 Wi s.  2d 488,  ¶16.   

¶54 Al so l i ke Kol pi n,  t he Gumzs di d not  have obj ect i ve 

knowl edge t hat  st r ay vol t age f r om Nor t her n St at es was a cause of  

damages t o t hei r  her d unt i l  t he her d i mpr oved upon t he 

i nst al l at i on of  t he i sol at i on t r ansf or mer  i n 1996.  See Kol pi n,  

162 Wi s.  2d at  27.   Fur t her ,  s i mi l ar  t o Al l en,  t he def endant s 

had t he oppor t uni t y t o di scover  t he st r ay vol t age on t he Gumzs'  

f ar m.  Thei r  i nabi l i t y  t o do so i s at  odds wi t h t he c l ai m t hat  

wi t h r easonabl e di l i gence t he Gumzs shoul d have known t hat  st r ay 

vol t age was a cause of  damages.   

¶55 I n sum,  we det er mi ne as a mat t er  of  l aw t hat  t he Gumzs 

exer ci sed r easonabl e di l i gence.  Pr i or  t o May 1996 t he Gumzs di d 

not  know,  nor  wi t h r easonabl e di l i gence shoul d t hey have known,  

                                                 
7 The di ssent  st at es t hat  we " seem[ ]  t o cr eat e or  appr ove of  

a br i ght - l i ne r ul e t hat  di scover y cannot  occur  i n a st r ay 
vol t age case unt i l  t he f ar mer  f i nds a r emedy f or  t he st r ay 
vol t age pr obl em. "  Di ssent ,  ¶91.  We do not  cr eat e such a br i ght -
l i ne r ul e.  Rat her ,  t he r ul e f or  di scover y r emai ns t he r ul e 
enunci at ed i n Bor el l o v.  U. S.  Oi l  Co. ,  130 Wi s.  2d 397,  388 
N. W. 2d 140 ( 1986) .  However ,  under  t he f act s of  t hi s case,  i t  was 
not  unt i l  a r emedy was f ound f or  t he pr obl ems t hat  i t  coul d be 
det er mi ned t hat  " t he i nj ur y  was pr obabl y  caused by t he 
def endant ' s conduct  .  .  .  . "  I d.  at  411.   
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t hat  st r ay vol t age f r om Nor t her n St at es was a cause of  damages 

t o t hei r  her d.  Accor di ngl y,  we det er mi ne t hat  t he c i r cui t  cour t  

di d not  er r oneousl y exer ci se i t s di scr et i on i n decl i ni ng t o 

i ncl ude a speci al  ver di ct  quest i on concer ni ng t he st at ut e of  

l i mi t at i ons. 8 

                                                 
8 Her e,  we af f i r m t he ci r cui t  cour t ' s  det er mi nat i on t hat  

t her e i s no quest i on of  f act  wi t h r espect  t o t he st at ut e of  
l i mi t at i ons quest i on.  However ,  anot her  case i nvol v i ng di scover y 
of  st r ay vol t age,  Schmi dt  v.  Nor t her n St at es Power ,  2007 WI  136,  
__ Wi s.  2d __,  __ N. W. 2d __,  i s al so r el eased t oday.  I n Schmi dt  
we r ever se t he ci r cui t  cour t ' s  det er mi nat i on t hat  t her e i s no 
quest i on of  f act  wi t h r espect  t o t he st at ut e of  l i mi t at i ons 
quest i on.  The appar ent  di f f er ence st ems f r om t he di f f er ent  
aspect s of  t he di scover y r ul e i nvol ved and t he f act ual  
di f f er ences i n t he cases.    

Under  t he di scover y r ul e,  t or t  c l ai ms " accr ue on t he dat e 
t he i nj ur y i s di scover ed or  wi t h r easonabl e di l i gence shoul d be 
di scover ed,  whi chever  occur s f i r st . "  Hansen v.  A. H.  Robi ns,  
I nc. ,  113 Wi s.  2d 550,  560,  335 N. W. 2d 578 ( 1983) .   I n t he 
pr esent  case,  t he dat e of  act ual  di scover y i s not  at  i ssue.  
Rat her ,  t he i ssue i s whet her  t he Gumzs exer ci sed r easonabl e 
di l i gence.  For  t he r easons out l i ned i n t he t ext ,  we det er mi ne 
t hat  as a mat t er  of  l aw t he Gumzs exer ci sed r easonabl e 
di l i gence.   

I n cont r ast ,  whet her  t he Schmi dt s exer ci sed r easonabl e 
di l i gence i s not  at  i ssue.  Rat her ,  t he i ssue i s when t hey 
act ual l y di scover ed t hat  st r ay vol t age f r om Nor t her n St at es was 
causi ng pr obl ems t o t hei r  her d.     

Mor eover ,  t her e ar e i mpor t ant  f act ual  di f f er ences bet ween 
t he Gumzs'  and t he Schmi dt s '  act i ons i n di scover i ng st r ay 
vol t age and i t s l i nk t o damages t o t hei r  r espect i ve her ds.  The 
Gumzs began t hei r  pr ocess of  el i mi nat i on by l ooki ng f or  pr obl ems 
i n nut r i t i on,  machi ner y,  f ar mi ng pr act i ces,  per sonnel ,  di sease,  
and on- si t e el ect r i c i t y bef or e nar r owi ng t he cause of  t hei r  
pr obl ems t o Nor t her n St at es'  l i nes.  That  pr ocess was r easonabl e,  
and di d not  r esul t  i n i sol at i ng t he sour ce of  t he pr obl em as 
el ect r i c i t y f r om Nor t her n St at es unt i l  t hey i nst al l ed t he 
i sol at i on t r ansf or mer  i n 1996.   
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I V 

¶56 We consi der  next  Nor t her n St at es'  cont r i but or y 

negl i gence ar gument .  Nor t her n St at es cont ends t hat  t he c i r cui t  

cour t  er r ed by f r ami ng a speci al  ver di ct  quest i on t hat  was 

l i mi t ed t o t he Gumzs'  negl i gence " i n t he use and/ or  di scover y of  

el ect r i c i t y on t he f ar m. "  I t  ar gues t hat  i t  was ent i t l ed t o a 

br oader  quest i on of  whet her  t he Gumzs wer e " negl i gent  i n t he 

oper at i on,  mai nt enance or  management  of  t hei r  dai r y ent er pr i se. "  

¶57 At  t he j ur y i nst r uct i on conf er ence Nor t her n St at es 

asser t ed t hat  a negl i gence quest i on l i mi t ed t o el ect r i c i t y was 

t oo nar r ow.  I t  mai nt ai ned t hat  t he case i s pr i mar i l y about  al l  

of  t he Gumzs'  l ost  pr oduct i v i t y,  t hat  t he Gumzs'  management  of  

t he f ar m was negl i gent ,  and t hat  t hei r  negl i gence cont r i but ed t o 

t hei r  over al l  l ost  pr oduct i v i t y.  I n cont r ast ,  t he c i r cui t  cour t  

det er mi ned t hat  t he case i s about  damage caused by st r ay 

vol t age.  The cour t  expl ai ned i t s posi t i on as t o t he f or m of  t he 

quest i on as f ol l ows:  

                                                                                                                                                             
I n cont r ast ,  t he Schmi dt s l ooked at  el ect r i c i t y pr obl ems 

ear l y i n t hei r  pr ocess of  el i mi nat i on.  They had Nor t her n St at es 
check f or  st r ay vol t age mul t i pl e t i mes,  i nst al l ed pl ast i c wat er  
t anks,  at t ached r ubber  t i r es t o t hei r  f eed bunks,  had an 
el ect r i c i an t est  t he f ar m,  sought  t est  r esul t s  f r om Nor t her n 
St at es'  moni t or s,  and i nst al l ed a devi ce t o i sol at e t hei r  her d 
f r om st r ay vol t age.  Schmi dt ,  ___ Wi s.  2d ___,  ¶¶6- 19.   The 
quest i on i s whet her  t he i mpr ovement  i n her d heal t h af t er  t he 
i nst al l at i on of  t he equi pot ent i al  pl ane,  whi ch occur r ed mor e 
t han si x year s pr i or  t o sui t  bei ng f i l ed,  const i t ut es an 
obj ect i ve basi s f or  a bel i ef  t hat  t he st r ay vol t age was t he 
cause of  damage t o t he Schmi dt s '  her d.  No such quest i on exi st s 
i n t he pr esent  case,  f or  t he i sol at i on devi ce i n t he pr esent  
case was i nst al l ed l ess t han si x year s pr i or  t o t he Gumz f i l i ng 
sui t .  
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I t  seems t o me t hat  wher e t hi s case i s at  i s  t her e i s 
t he ar gument  t hat  t he el ect r i cal  ser vi ces and 
f aci l i t i es have caused damage,  and i n l ar ge par t  t he 
def ense i s t hat  i t  was not  t he el ect r i cal  ser vi ces or  
f aci l i t i es t hat  caused t he damages,  r at her  i t  was a 
l i t any of  t hi ngs .  .  .  .  The number  of  cows,  
l act at i on,  hi st or y,  t he management  of  t he her d,  
genet i cs,  f eed,  wat er  i nt ake,  her d heal t h,  mast i t i s ,  
and per haps ot her  t hi ngs.  But  t hat  capt ur es t he 
essence of  a s i gni f i cant  par t  of  t he def ense put  
f or war d.  And i t  seems t o me t hat  t he j ur y i s goi ng t o 
be asked t o answer  what ,  i f  any,  damage el ect r i c i t y 
caused,  and cer t ai nl y t he def ense i s f r ee t o ar gue 
t hat  t her e was none,  or  i t  was mi ni mal .  I t  was al l  of  
t hese f act or s.   

¶58 The cour t  emphasi zed t hat  t he def ense coul d ar gue t hat  

any damages sust ai ned wer e caused by t he Gumzs'  negl i gent  

oper at i on of  t he f ar m and not  by st r ay vol t age:   

[ M] y r ul i ng on t hat  i s t hat  t he i ssue i n t hi s case i s 
damages t hat  wer e caused,  i f  any,  by el ect r i c i t y - -  
and t he def ense can ar gue f r om a cause st andpoi nt  t hat  
t he el ect r i c i t y di dn' t  cause any damage or  was mi ni mal  
and t hese ot her  f act or s went  i nt o i t ,  but  i n t er ms of  
cont r i but i on,  I ' m not  i nst r uct i ng t hat  t hose ot her  
f act or s t hat  we' ve t al ked about  ear l i er  can ent er  i nt o 
a det er mi nat i on as t o cont r i but i on.  I t ' s  j ust  t he 
Gumzs'  r esponsi bi l i t y  concer ni ng t he el ect r i c i t y t hat  
f i gur es i nt o t he cont r i but i on.  

 .  .  .  .  

I  t hi nk you can st i l l  expl or e your  t heor y,  ar gue your  
t heor y t hat  el ect r i c i t y di dn' t  cause t hese damages,  
t hat  somet hi ng el se di d,  and you r ei nf or ce t o t he j ur y 
t hat  t he onl y t hi ng t hat  t he pl ai nt i f f s can r ecover  
f or   .  .  .  ar e damages caused by t he negl i gent  ser vi ce 
or  f aci l i t i es pr ovi ded r el at i ve t o el ect r i c i t y.   

¶59 The ci r cui t  cour t ' s  r easoni ng i s r ef l ect ed i n t he 

negl i gence quest i ons i n t he speci al  ver di ct ,  whi ch concer n 

negl i gence r egar di ng el ect r i c i t y and el ect r i cal  ser vi ce.  The 

speci al  ver di ct  pr ovi des i n r el evant  par t :  
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Quest i on 1:  Was Nor t her n St at es Power  Company 
negl i gent  wi t h r espect  t o t he el ect r i cal  ser vi ce or  
f aci l i t i es whi ch i t  pr ovi ded t o t he Gumz f ar m?  

[ Jur y answer ed " Yes. " ]  

.  .  .  .  

Quest i on 2:  I f  you answer ed Quest i on 1 " yes, "  t hen 
answer  t hi s quest i on:  Was t hi s  negl i gence a cause of  
damages,  at t r i but abl e t o har mf ul  l evel s of  
el ect r i c i t y,  t o t he Gumzs? 

[ Jur y answer ed " Yes. " ]  

Quest i on 3:  Wer e t he Gumzs negl i gent  i n t he use and/ or  
di scover y of  el ect r i c i t y on t hei r  f ar m? 

[ Jur y answer ed " No. " ]  

Quest i on 4:  I f  you have answer ed Quest i on 3 " yes, "  
t hen answer  t hi s  quest i on:  Was t he Gumzs'  negl i gence a 
cause of  damages,  at t r i but abl e t o har mf ul  l evel s of  
el ect r i c i t y,  t o t he pl ai nt i f f s? 

[ Jur y di d not  answer . ]  

 .  .  .  .  

Quest i on 7:  I f  you have answer ed Quest i ons 2 and 4 
" yes, "  t hen answer  t hi s quest i on:  Assumi ng t hat  t he 
t ot al  cause of  damages at t r i but abl e t o har mf ul  l evel s  
of  el ect r i c i t y i s 100 per cent ,  what  per cent age of  t he 
causal  negl i gence whi ch you have f ound do you 
at t r i but e t o:  

A.  Nor t her n St at es Power  Company   ____% 

B.  The Gumzs     ____% 

[ Jur y di d not  answer . ]  

Wi t h r espect  t o damages,  t he speci al  ver di ct  expl i c i t l y  l i mi t ed 

t he pot ent i al  damages t o t hose r esul t i ng f r om el ect r i c i t y:  

Quest i on 8:  What  sum of  money wi l l  f ai r l y  and 
r easonabl y compensat e t he Gumzs f or  damages 
at t r i but abl e t o har mf ul  l evel s of  el ect r i c i t y as t o:  
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A:  Lost  mi l k pr oduct i on  [ Jur y answer ed $249, 086. ]  

B.  Loss of  f ai r  mar ket  val ue t o t hei r  dai r y her d [ Jur y 
answer ed $33, 250. ]  

C.  Excess cost s [ Jur y answer ed $50, 000. ]  

 .  .  .  .  

D.  For  annoyance,  i nconveni ence,  and l oss of  use and 
enj oyment  of  t hei r  r eal  pr oper t y [ Jur y answer ed 
$200, 000. ]  

( Emphasi s added. )  

¶60 The j ur y i nst r uct i on al so was expl i c i t  t hat  damages 

coul d be awar ded onl y f or  har ms due t o el ect r i c i t y.  The 

i nst r uct i on pr ovi des i n r el evant  par t :  

As t o [ speci al  ver di ct  quest i ons]  8A,  8B and 8C,   

I f  you ar e sat i s f i ed t hat  pl ai nt i f f s have i n t he past  
exper i enced damages because t hei r  dai r y her d was 
exposed t o har mf ul  l evel s of  el ect r i c i t y,  you shal l  
awar d such sum of  money as wi l l  r easonabl y compensat e 
pl ai nt i f f s f or  t he l oss at t r i but abl e onl y t o t hat  
el ect r i c i t y.  You cannot  awar d any damages f or  any 
condi t i on of  t he Gumzs'  her d except  i nsof ar  as you ar e 
sat i sf i ed t hat  t he her d' s condi t i on has been 
aggr avat ed by har mf ul  l evel s of  el ect r i c i t y.  I f  you 
f i nd t hat  t he pl ai nt i f f s had a condi t i on whi ch was 
aggr avat ed because of  har mf ul  l evel s of  el ect r i c i t y,  
t hen you shoul d i ncl ude an amount  whi ch wi l l  f ai r l y  
and r easonabl y compensat e t he pl ai nt i f f s f or  such 
damages t he pl ai nt i f f s suf f er ed as a r esul t  of  such 
aggr avat i on.   

Any damages t hat  t he pl ai nt i f f s may have suf f er ed,  or  
have,  whi ch i s  not  t he nat ur al  r esul t  of  har mf ul  
l evel s of  el ect r i c i t y,  i s  not  t o be consi der ed by you 
i n assessi ng damages.  You cannot  awar d damages f or  any 
condi t i on whi ch has r esul t ed f r om consequences whi ch 
ar e at t r i but abl e t o causes ot her  t han har mf ul  l evel s 
of  el ect r i c i t y.  .  .  .   

I f  l i vest ock has been damaged,  and t he i nj ur y t o t he 
l i vest ock has ceased,  t he compensat i on t o be awar ded 
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t o t he owner  i s t he di f f er ence bet ween t he f ai r  mar ket  
val ue of  t he cat t l e had t he her d not  been exposed t o 
har mf ul  l evel s of  el ect r i c i t y,  and t he val ue of  t he 
dai r y her d af t er  t he har mf ul  l evel s of  el ect r i c i t y 
ceased.  .  .  .  9  

( Emphasi s added. )  

¶61 The j ur y i nst r uct i on was car ef ul l y t ai l or ed t o mat ch 

t he speci al  ver di ct  quest i ons.  The i nst r uct i on advi sed t he j ur y 

ei ght  t i mes t hat  damages due onl y t o har mf ul  el ect r i c i t y coul d 

be awar ded. 10  

¶62 Whi l e t he speci al  ver di ct  di d not  ask whet her  t he 

Gumzs wer e negl i gent  i n managi ng t hei r  f ar m,  nei t her  di d i t  

al l ow t hat  damages coul d be awar ded f or  any i nj ur y due t o t hei r  

f ar m management .  Si mi l ar l y,  t he j ur y i nst r uct i on expl ai ned 

r epeat edl y t hat  damages wer e l i mi t ed t o damages f r om 

el ect r i c i t y.  Thus,  t he speci al  ver di ct  was t ai l or ed t o al l ow t he 

Gumzs t o r ecover  f or  damages due t o Nor t her n St at es'  negl i gence 

                                                 
9 The i nst r uct i on i s a modi f i ed ver si on of  Wi s JI ——Ci vi l  

1804/ 1806.   

10  We not e t hat  quest i on 3 woul d have been bet t er  st at ed 
had t he use of  " and/ or "  been avoi ded.  I t  i s  pr ef er abl e t o di v i de 
t he quest i on i nt o separ at e i nqui r i es r at her  t han aski ng a 
compound quest i on i n a s i ngl e i nqui r y.  We do not  concl ude t hat  
t he quest i on was mi sl eadi ng or  coul d have caused j ur y conf usi on 
such t hat  a new t r i al  i s  war r ant ed her e.  See Runj o v.  St .  Paul  
Fi r e & Mar i ne I ns.  Co. ,  197 Wi s.  2d 594,  603,  541 N. W. 2d 173 
( Ct .  App.  1995) .    
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whi l e pr event i ng t hem f r om r ecei v i ng any awar d f or  l ost  

pr oduct i v i t y due t o t hei r  f ar m management . 11  

                                                 
11  The di ssent  i naccur at el y descr i bes t he posi t i ons of  bot h 

t he c i r cui t  cour t  and t he maj or i t y.  The ci r cui t  cour t  expl i c i t l y  
advi sed t he j ur y t hat  when consi der i ng damages,  i t  coul d t ake 
i nt o consi der at i on t he t est i mony r egar di ng t he Gumzs'  f ar m 
pr act i ces.  Thus,  t he c i r cui t  cour t  i nst r uct ed t he j ur y t o 
consi der  al l  of  t he evi dence pr esent ed.  Never t hel ess,  t he 
di ssent  aver s t hat  t he maj or i t y " pr ovi des no r eason f or  
excl udi ng t hose mat t er s f r om t he j ur y ' s consi der at i on. "  Di ssent ,  
¶94.  We pr ovi de no r eason f or  excl udi ng t hose mat t er s f r om j ur y 
consi der at i on because t he j ur y di d consi der  t hem,  as t he c i r cui t  
cour t  di r ect ed i n t he speci al  ver di ct  and j ur y i nst r uct i on.  

I n addi t i on,  t he di ssent  mai nt ai ns t hat  t he j ur y shoul d 
" consi der  al l  r el evant  har ms causi ng damages and t hen det ai l  i t s  
f i ndi ngs i n t he speci al  ver di ct , "  and t hat  " r el evant  har ms"  
i ncl ude l ost  pr oduct i v i t y due t o f ar m management .  Di ssent ,  ¶96.  
Sur pr i s i ngl y,  t he di ssent  c i t es as suppor t  a case i n whi ch t he 
quest i on of  a pl ai nt i f f ' s  cont r i but or y negl i gence was l i mi t ed t o 
whet her  t he pl ai nt i f f s wer e negl i gent  " i n t he desi gn,  
mai nt enance,  and oper at i on of  t hei r  el ect r i cal  equi pment . "  Vogel  
v.  Gr ant - LaFayet t e El ec.  Coop. ,  201 Wi s.  2d 416,  420,  548 
N. W. 2d 829 ( 1996) ( emphasi s added) .  Fur t her ,  i t  pr ovi des no 
r eason f or  det er mi ni ng t hat  t he " r el evant  har ms"  i ncl ude 
decr eased pr oduct i v i t y due t o f ar m management  r at her  t han bei ng 
l i mi t ed t o damages caused by el ect r i c i t y.   

The di ssent  al so mai nt ai ns t hat  l i mi t i ng t he cont r i but or y 
negl i gence quest i on t o el ect r i c i t y i s an er r or  of  l aw and 
advocat es t he v i ew t hat  " a c i r cui t  cour t  must  ask a compar at i ve 
negl i gence quest i on,  whi ch i s not  l i mi t ed t o use of  el ect r i c i t y,  
unl ess i t  can det er mi ne as a mat t er  of  l aw t hat  t he pl ai nt i f f  
coul d not  have cont r i but ed t o t he her d' s condi t i on. "  Di ssent ,  
¶93.  I t  r easons t hat  i f  t he pl ai nt i f f s ar e at  l east  51 per cent  
negl i gent ,  t hen t hey ar e not  ent i t l ed t o r ecover  at  al l .  
Di ssent ,  ¶¶98- 99,  101.  The di ssent  s i mpl y assumes t hat  whet her  
t he pl ai nt i f f s wer e at  l east  51 per cent  negl i gent  per t ai ns t o 
al l  l ost  pr oduct i v i t y.  However ,  t he scope of  cont r i but or y 
negl i gence and whet her  t he r el evant  har ms i n t he case i ncl ude 
al l  l ost  pr oduct i v i t y ar e t he ver y i ssues bef or e t hi s cour t .  
Thus,  t he di ssent ' s appr oach mer el y begs t he quest i on.  
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¶63 Nonet hel ess,  Nor t her n St at es cont ends t hat  t he c i r cui t  

cour t ' s  appr oach i s er r oneous.  Rel y i ng on t hi s cour t ' s  deci s i on 

i n Mor gan v.  Pennsyl vani a Gen.  I ns.  Co. ,  87 Wi s.  2d 723,  275 

N. W. 2d 660 ( 1979) ,  Nor t her n St at es mai nt ai ns t hat  t her e can be 

mul t i pl e " causes i n f act "  of  an i nj ur y and t hat  t he Gumzs'  poor  

management  of  t he f ar m i s a " cause i n f act "  of  t he damages.  

Nor t her n St at es ar gues t hat  i t  i s  t her ef or e ent i t l ed t o a 

speci al  ver di ct  quest i on on negl i gent  management .  

¶64 Nor t her n St at es'  ar gument  i s unper suasi ve.  To begi n,  

t he pr i mar y case Nor t her n St at es adduces f or  suppor t  i s  not  on 

poi nt .  Mor gan i nvol ved pr oper t y damage caused by a mot or i st  who 

r an i nt o t he pl ai nt i f f ' s  t r ees.  Fol l owi ng t he advi ce of  t he 

mot or i st ' s  i nsur ance adj ust er ,  t he pl ai nt i f f  dr ove st akes i nt o 

t he gr ound next  t o t he damaged t r ees f or  suppor t .  I d.  at  728- 29.  

I n doi ng so,  t he pl ai nt i f f  suf f er ed a her ni a.  I d.  The ci r cui t  

cour t  di smi ssed t he compl ai nt ,  but  t hi s cour t  r ever sed.  I t  

det er mi ned t hat  i f  t he adj ust er ' s conduct  was a subst ant i al  

                                                                                                                                                             
Fi nal l y,  despi t e advocat i ng f or  an expansi ve compar at i ve 

negl i gence quest i on,  t he di ssent  expr esses no si mi l ar  concer n 
f or  t he scope of  t he j ur y i nst r uct i on r egar di ng damages.  As 
di scussed i n t he t ext ,  i t  i s  i mpor t ant  t hat  bot h t he compar at i ve 
negl i gence quest i on and t he damages wer e l i mi t ed t o el ect r i c i t y.  
Gi ven t hat  t he c i r cui t  cour t  def i ned t he r el evant  damages as 
" damages at t r i but abl e t o har mf ul  l evel s of  el ect r i c i t y, "  i t  
woul d be er r or  f or  t he cont r i but or y negl i gence quest i on t o 
addr ess negl i gence ot her  t han t hat  associ at ed wi t h el ect r i c i t y.   
The di ssent ' s v i ew appear s t o r equi r e a c i r cui t  cour t  t o bot h 
l i mi t  damages t o t hose caused by el ect r i c i t y and t hen t o di v i de 
any damage awar d by a per cent age of  compar at i ve negl i gence not  
at t r i but abl e t o el ect r i c i t y.  
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f act or  i n pr oduci ng t he i nj ur y,  i t  coul d const i t ut e cause- i n-

f act  f or  t he pur pose of  negl i gence.  I d.  at  735.  

¶65 The i ssue pr esent ed her e,  however ,  i s  not  whet her  poor  

f ar m management  coul d be a subst ant i al  f act or  i n pr oduci ng an 

i nj ur y or  whet her  t her e can be mul t i pl e causes i n f act  f or  an 

i nj ur y.  Rat her ,  t he i ssue i s whet her  t he r el evant  i nqui r y i n 

t hi s case can f ocus nar r owl y on management  of  t he el ect r i c i t y or  

must  l ook mor e br oadl y at  t he Gumzs'  management  of  t hei r  f ar m.  

Mor gan pr ovi des no gui dance what ever  on t hat  quest i on.   

¶66 Next ,  Nor t her n St at es ar gues t hat  i t  i s  ent i t l ed t o a 

speci al  ver di ct  quest i on on negl i gent  management  because t he 

damages cannot  be separ at ed.  I t  asser t s t hat  t her e i s a s i ngl e 

i nj ur y caused " concur r ent l y"  by el ect r i c i t y and t he Gumzs'  f ar m 

management ,  and t hat  t he Gumzs'  management  i s t her ef or e 

cont r i but or y t o t he damages sought .   Thi s ar gument  i s al so 

unper suasi ve.  I t  i s  common i n Wi sconsi n l aw t hat  j ur i es must  

di f f er ent i at e damages due t o t he def endant ' s negl i gence f r om t he 

pl ai nt i f f ' s  pr i or  condi t i on or  f r om damages caused by ot her  

par t i es.   

¶67 For  exampl e,  medi cal  mal pr act i ce cases of t en r equi r e 

t hat  j ur i es separ at e t he damages caused by a physi c i an' s  

negl i gence f r om damages t hat  ar e " t he r esul t  of  t he nat ur al  



No.  2005AP1424   

 

30 
 

pr ogr essi on"  of  t he condi t i on or  i nj ur y. 12  Wher e negl i gence 

aggr avat es a pl ai nt i f f ' s  pr e- exi st i ng i nj ur y,  Wi sconsi n j ur i es 

must  separ at e out  t he pr i or  i nj ur y and pr ovi de compensat i on onl y 

f or  t he aggr avat i on. 13 I n enhanced i nj ur y cases,  j ur i es must  

di st i ngui sh damages f r om a pl ai nt i f f ' s  i ni t i al  acci dent  f r om t he 

damages caused by a def endant ' s act i ons t hat  " pr oduc[ e]  i nj ur i es 

over  and above what  pr obabl y woul d have been sust ai ned i n t he 

[ acci dent ] . " 14  

                                                 
12 Wi s JI ——Ci vi l  1023;  see Fi scher  v.  Ganj u,  168 

Wi s.  2d 834,  854,  485 N. W. 2d 10 ( 1992) ( al l owi ng i nst r uct i on 
r equi r i ng t he j ur y " t o separ at e t he damages f l owi ng f r om t he 
def endant ' s negl i gence and t he damages f l owi ng f r om [ t he 
pl ai nt i f f ' s ]  or i gi nal  physi cal  condi t i on" ) ;  Young v.  
Pr of essi onal s I ns.  Co. ,  154 Wi s.  2d 742,  749- 50,  454 N. W. 2d 24 
( 1990) ( concl udi ng t hat  a j ur y i nst r uct i on i mpl yi ng t hat  t her e 
may be onl y one cause of  an i nj ur y i n a medi cal  mal pr act i ce case 
i s er r or ) .  

13 Wi s JI ——Ci vi l  1710,  Wi s JI ——Ci vi l  1715,  Wi s JI ——1720;  see 
Cor yel l  v.  Conn,  88 Wi s.  2d 310,  316,  276 N. W. 2d 723 ( 1979)  
( uphol di ng j ur y awar d f or  i nj ur y aggr avat i ng pr e- exi st i ng 
condi t i on despi t e " [ t ] he f act  t hat  t he doct or s coul d not  
speci f i cal l y del i neat e t he pai n [ pl ai nt i f f ]  c l ai med r esul t ed 
f r om t he acci dent ,  as opposed t o t he pr e- exi s t i ng"  i nj ur y. ) ;  
Kabl i t z v.  Hoef t ,  25 Wi s.  2d 518,  523- 25,  131 N. W. 2d 346 
( 1964) ( det er mi ni ng t hat  t he ext ent  t o whi ch i nj ur y i s 
at t r i but abl e t o acci dent  and t o pr e- exi st i ng condi t i on i s an 
appr opr i at e quest i on f or  j ur y) .  

14 Wi s JI ——Ci vi l  1723;  see Sumni cht  v.  Toyot a Mot or  Sal es 
U. S. A. ,  I nc. ,  121 Wi s.  2d 338,  366,  360 N. W. 2d 2 ( 1984)  
( uphol di ng ci r cui t  cour t  det er mi nat i on t hat  t her e was suf f i c i ent  
evi dence f or  j ur y t o di scer n i nj ur i es pl ai nt i f f  woul d have 
r ecei ved i n an acci dent  i f  def endant ' s pr oduct  had been pr oper l y 
engi neer ed and t hose caused by def endant ' s def ect i ve pr oduct ) ;  
see al so Far r el l  v.  John Deer e Co. ,  151 Wi s.  2d 45,  60- 62,  443 
N. W. 2d 50 ( Ct .  App.  1989) .  
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¶68 Si mi l ar l y,  t he speci al  ver di ct  i n t he pr esent  case 

r equi r es t he separ at i on of  damages t o t he her d st emmi ng f r om 

di f f er ent  conduct .  The damages t o t he Gumzs'  her d caused by 

Nor t her n St at es'  negl i gence may be " concur r ent "  wi t h damages t o 

t he her d r esul t i ng f r om t he Gumzs'  management  of  t hei r  f ar m.  

Nonet hel ess,  t he j ur y was r equi r ed t o assess damages 

at t r i but abl e onl y t o har mf ul  l evel s of  el ect r i c i t y.   

¶69 Gener al l y we accor d wi de di scr et i on t o t he c i r cui t  

cour t  i n f r ami ng t he speci al  ver di ct  as l ong as i t  cover s al l  

i ssues of  f act  i n t he case and i s consi st ent  wi t h t he appl i cabl e 

pr i nci pl es of  l aw.  Hegar t y,  297 Wi s.  2d 70,  ¶46.  Whi l e we 

acknowl edge t hat  t he c i r cui t  cour t  coul d have f r amed t he 

quest i on mor e br oadl y,  i t  was not  r equi r ed by t he f act s or  l aw 

t o do so her e.  I nst ead,  t he cour t  exer ci sed i t s di scr et i on by 

car ef ul l y t ai l or i ng t he quest i ons t o have a consi st ent  f ocus.  

Bot h t he negl i gence and damage quest i ons wer e f ocused on 

el ect r i c i t y.  Accor di ngl y,  we det er mi ne t hat  t he c i r cui t  cour t  

di d not  er r oneousl y exer ci se i t s di scr et i on i n decl i ni ng t o gi ve 

Nor t her n St at es'  pr oposed quest i on r egar di ng t he cont r i but or y 

negl i gence of  t he Gumzs'  management  of  t hei r  f ar m.  

V 

¶70 Fi nal l y,  we t ur n t o Nor t her n St at es'  ar gument  t hat  t he 

c i r cui t  cour t  er r ed i n r ef usi ng t o l i mi t  damages onl y t o t hose 

t hat  occur r ed af t er  Nor t her n St at es had not i ce t hat  st r ay 

vol t age coul d be har mi ng t he Gumzs'  cows.  The Gumzs cont end t hat  

Nor t her n St at es has wai ved t he i ssue under  Wi s.  St at .  
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§ 805. 13( 3)  because i t  f ai l ed t o r ai se i t  at  t he j ur y 

i nst r uct i on conf er ence.   

¶71 Wi sconsi n St at .  § 805. 13( 3)  pr ovi des i n r el evant  par t :  

( 3)  I nst r uct i on and Ver di ct  Conf er ence 

 .  .  .  .  

The cour t  shal l  i nf or m counsel  on t he r ecor d of  i t s  
pr oposed act i on on t he mot i ons and of  t he i nst r uct i ons 
and ver di ct  i t  pr oposes t o submi t .  Counsel  may obj ect  
t o t he pr oposed i nst r uct i ons or  ver di ct  on t he gr ounds 
of  i ncompl et eness or  ot her  er r or ,  st at i ng t he gr ounds 
f or  obj ect i on wi t h par t i cul ar i t y on t he r ecor d.  
Fai l ur e t o obj ect  at  t he conf er ence const i t ut es a 
wai ver  of  any er r or  i n t he pr oposed i nst r uct i ons or  
ver di ct .  

¶72 I n our  r evi ew of  t he t r anscr i pt  of  t he j ur y 

i nst r uct i on conf er ence we coul d not  di scer n t hat  Nor t her n St at es 

sought  a speci al  ver di ct  quest i on l i mi t i ng damages.  Fur t her ,  our  

r evi ew i ndi cat es t hat  Nor t her n St at es di d not  r ai se an obj ect i on 

based on f ai l ur e t o l i mi t  damages.  We t her ef or e concl ude t hat  

Nor t her n St at es'  f ai l ur e t o pr eser ve t he i ssue at  t he j ur y 

i nst r uct i on conf er ence const i t ut es a wai ver  under  § 805. 13( 3) .  

¶73 Thi s cour t  has t he di scr et i on t o r evi ew an i ssue t hat  

has been wai ved when i t  i nvol ves a quest i on of  l aw,  has been 

br i ef ed by t he opposi ng par t i es,  and i s of  suf f i c i ent  publ i c 

i nt er est  t o mer i t  a deci s i on.  Apex El ecs.  Cor p.  v.  Gee,  217 Wi s.  

2d 378,  384,  577 N. W. 2d 23 ( 1998) ;  Wi r t h v.  Ehl y,  93 Wi s.  2d 

433,  444,  287 N. W. 2d 140 ( 1980) .  The pr esent  i ssue i s one of  

l aw,  t he par t i es have br i ef ed i t ,  and st r ay vol t age cases ar e of  

subst ant i al  publ i c i nt er est .  We t her ef or e addr ess t he i ssue t o 

pr ovi de gui dance t o l i t i gant s i n f ut ur e cases.   
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¶74 Nor t her n St at es cont ends t hat  under  Snyder  v.  Oakdal e 

Co- op El ec.  Ass' n,  269 Wi s.  531,  69 N. W. 2d 563 ( 1955) ,  a ut i l i t y  

i s  not  r equi r ed t o i nspect  cust omer  pr emi ses unl ess t he ut i l i t y  

has not i ce of  a pr obl em,  and t hat  a ut i l i t y  may be l i abl e f or  

damages onl y when i t  suppl i es el ect r i c i t y knowi ng of  a condi t i on 

t hat  causes i nj ur y.  Snyder ,  however ,  i s  i napt .   

¶75 The pl ai nt i f f  i n Snyder  r equest ed el ect r i cal  ser vi ce 

f r om t he def endant  ut i l i t y .  An i nspect i on r epor t  f i l ed wi t h t he 

def endant  i ndi cat ed t hat  t her e wer e def ect s i n t he pl ai nt i f f ' s  

el ect r i cal  syst em.  However ,  t he def endant  pr ovi ded ser vi ce,  

causi ng a f i r e whi ch damaged t he pl ai nt i f f ' s  pr oper t y.  I d.  at  

531- 32.  The cour t  det er mi ned t hat  a company pr ovi di ng 

el ect r i c i t y " f or  use i n a pr i vat e wi r i ng syst em i s not  under  

obl i gat i on t o i nspect  such syst em bef or e suppl y i ng t he cur r ent  

nor  i s i t  obl i gat ed t o r espond i n damages f or  i nj ur i es sust ai ned 

by r eason of  t he def ect i ve condi t i on of  such syst em"  unl ess t he 

company knew of  t he def ect s.  I d.  at  533.   

¶76 Thus,  Snyder  concer ns obl i gat i ons of  ut i l i t i es i n 

suppl y i ng el ect r i c i t y t o def ect i ve pr i vat e wi r i ng syst ems.  The 

pr esent  case,  however ,  does not  i nvol ve a def ect i ve pr i vat e 

wi r i ng syst em.  Rat her ,  t he st r ay vol t age causi ng damage t o t he 

Gumzs'  her d came f r om Nor t her n St at es'  syst em.  The f act  t hat  a 

ut i l i t y  must  have not i ce of  def ect s i n pr i vat e el ect r i cal  

syst ems i n or der  t o be r esponsi bl e f or  damages i s i r r el evant  t o 

t he quest i on of  whet her  not i ce i s r equi r ed f or  a ut i l i t y  t o be 

r esponsi bl e f or  damages caused by t he ut i l i t y ' s syst em.  
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¶77 Mor eover ,  Nor t her n St at es'  ar gument  t hat  i t  cannot  be 

l i abl e f or  negl i gence wi t hout  not i ce of  a pr obl em under st at es 

t he st andar d of  car e.  As st at ed i n t he j ur y i nst r uct i on,  t he 

el ect r i c company must  exer ci se " or di nar y car e t o di scover  any 

unsaf e or  def ect i ve condi t i on of  i t s  di st r i but i on 

syst em .  .  .  . "  I t  i s  cont r adi ct or y t o pr edi cat e t he r equi r ement  

t o exer ci se or di nar y car e i n di scover i ng unsaf e or  def ect i ve 

condi t i ons i n i t s di st r i but i on syst em on havi ng not i ce of  t hose 

unsaf e or  def ect i ve condi t i ons.  

¶78 Nor t her n St at es'  ar gument  i s al so i nconsi st ent  wi t h 

Kol pi n,  Al l en,  and Vogel  v.  Gr ant - Laf ayet t e El ec.  Coop. ,  201 

Wi s.  2d 416,  548 N. W. 2d 829 ( 1996) .  I n each of  t hose cases,  

ut i l i t i es wer e f ound l i abl e f or  damages caused by st r ay vol t age,  

even t hough t he ut i l i t i es di d not  know t hat  st r ay vol t age f r om 

t hei r  syst ems was causi ng damage t o t he pl ai nt i f f s.  Kol pi n,  162 

Wi s.  2d at  11- 14;  Al l en,  279 Wi s.  2d 488,  ¶¶3- 7;  Vogel ,  201 

Wi s.  2d at  419- 21.  Consi st ent  wi t h t hese cases,  we det er mi ne 

t hat  t he c i r cui t  cour t  appr opr i at el y al l owed damages t o be 

awar ded f or  t he per i od bef or e Nor t her n St at es had not i ce t hat  

st r ay vol t age f r om i t s syst em was har mi ng t he Gumzs'  cows.  

VI  

¶79 I n sum,  we concl ude t hat  t he c i r cui t  cour t  di d not  

er r oneousl y exer ci se i t s di scr et i on i n t he f or mul at i on of  t he 

speci al  ver di ct .  Fol l owi ng pr ecedent ,  we det er mi ne t hat  t he 

c i r cui t  cour t  di d not  er r  i n f ai l i ng t o i ncl ude i n t he speci al  

ver di ct  a quest i on addr essi ng t he st at ut e of  l i mi t at i ons.  Based 

on t he f act s of  t hi s case,  t he c i r cui t  cour t  cor r ect l y concl uded 
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as a mat t er  of  l aw t hat  t he Gumzs'  act i on was not  t i me bar r ed 

because t hey had exer ci sed r easonabl e di l i gence i n di scover i ng 

t hat  st r ay vol t age f r om Nor t her n St at es'  di st r i but i on syst em was 

a cause of  damages t o t hei r  her d.   

¶80 We al so det er mi ne t hat  t he c i r cui t  cour t  di d not  er r  

i n decl i ni ng t o gi ve Nor t her n St at es'  pr oposed speci al  ver di ct  

quest i on r egar di ng whet her  t he Gumzs wer e cont r i but or i l y  

negl i gent  i n t he management  of  t hei r  f ar m.  Fi nal l y,  we det er mi ne 

t hat  t he c i r cui t  cour t  appr opr i at el y al l owed damages t o be 

awar ded f or  t he per i od bef or e Nor t her n St at es had not i ce t hat  

st r ay vol t age f r om i t s di st r i but i on syst em was har mi ng t he 

Gumzs'  cows.  Accor di ngl y we af f i r m t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶81 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  Two 

possi bl e def enses——st at ut e of  l i mi t at i ons and cont r i but or y 

negl i gence——have not  been consi der ed by t he j ur y even t hough t he 

r ecor d cont ai ns compet i ng evi dence r egar di ng t hose i ssues.  

¶82 The maj or i t y opi ni on endor ses t he concl usi on t hat  t he 

Gumzs wer e r easonabl y di l i gent  i n at t empt i ng t o di scover  t hei r  

i nj ur y and i t s cause and t hat  no r easonabl e j ur y coul d have 

f ound ot her wi se.   I  r espect f ul l y di sagr ee because compet i ng 

i nf er ences can be dr awn f r om t he r ecor d wi t h r egar d t o whet her  

t he Gumzs wer e r easonabl y di l i gent  i n at t empt i ng t o di scover  

t hei r  i nj ur y and i t s cause.   A maj or i t y of  t hi s cour t  f ur t her  

concl udes t hat  a compar at i ve negl i gence quest i on was unnecessar y 

because speci al  ver di ct  quest i ons wer e l i mi t ed t o i nqui r i es 

r egar di ng el ect r i c i t y.   However ,  because t he r ecor d cont ai ns 

f act s t hat  suppor t  bot h poor  f ar m management  and excess st r ay 

vol t age as causes of  t he her d' s poor  heal t h,  t he c i r cui t  cour t  

shoul d have asked a compar at i ve negl i gence quest i on,  whi ch was 

not  l i mi t ed t o use of  el ect r i c i t y,  i n or der  t o al l ow t he j ur y t o 

assess cause and damages f ai r l y.  

I  

¶83 The r el evant  i nqui r y her e per t ai ns t o whet her  t he 

Gumzs,  subj ect  t o a s i x- year  st at ut e of  l i mi t at i ons,  wer e 

r easonabl y di l i gent  i n di scover i ng t hei r  i nj ur y  and i t s cause,  

i . e. ,  di scover i ng excess st r ay vol t age f r om Nor t her n St at es,  

pr i or  t o December  21,  1995.   I n 1987,  Nor t her n St at es sent  t he 

Gumzs,  as wel l  as i t s ot her  cust omer s,  gener al  i nf or mat i on about  
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st r ay vol t age i ncl udi ng i nf or mat i on about  f r ee i nvest i gat i on by 

Nor t her n St at es,  f i nanci al  assi st ance f r om Nor t her n St at es,  and 

possi bl e on and of f - f ar m causes of  st r ay vol t age.   I n 1991,  t he 

Gumzs began t o not i ce pr obl ems wi t h t hei r  her d.   I n 1992,  Mr .  

Gumz hi r ed a nut r i t i oni st  t o eval uat e hi s her d,  and Mr .  Gumz 

i nqui r ed wi t h t he nut r i t i oni st  about  possi bl e st r ay vol t age 

pr obl ems on hi s f ar m.   I n 1993,  t he nut r i t i oni st  el i mi nat ed any 

nut r i t i on- r el at ed pr obl ems,  and he t ol d t he Gumzs t hat  t hey had 

a st r ay vol t age pr obl em and t hus r ef er r ed t hem t o an 

el ect r i c i an.   I n 1994,  an el ect r i c i an wi r ed t he bar n addi t i on 

and concl uded t hat  t he Gumzs'  on- f ar m wi r i ng was ver y good.   

However ,  t hey di d not  ask t he ut i l i t y  t o conduct  st r ay vol t age 

t est i ng unt i l  1996 and di d not  f i l e sui t  unt i l  December  21,  

2001,  despi t e a s i x- year  st at ut e of  l i mi t at i ons.    

¶84 Whi l e a r easonabl e per son coul d concl ude t hat  t he 

Gumzs wer e r easonabl y di l i gent  i n t hei r  act i ons and di d not  

di scover  t hei r  i nj ur y and i t s cause unt i l  af t er  December  21,  

1995,  a r easonabl e per son coul d al so concl ude t hat  t he Gumzs 

shoul d have cal l ed t he ut i l i t y  pr i or  t o December  21,  1995.   A 

j ur y shoul d have consi der ed whet her  t he Gumzs'  chosen cour se was 

a r easonabl e pr ocess of  el i mi nat i on.   A det er mi nat i on as a 

mat t er  of  l aw i s not  pr oper  when r easonabl e i nf er ences l eadi ng 

t o conf l i c t i ng r esul t s can be dr awn f r om t he undi sput ed f act s.   

See Camer on v.  Ci t y of  Mi l waukee,  102 Wi s.  2d 448,  459,  307 

N. W. 2d 164 ( 1981) .  

¶85 Unl i ke t he pl ai nt i f f s i n pr evi ous st r ay vol t age cases,  

t he Gumzs f ai l ed t o cont act  t he ut i l i t y  unt i l  l ong af t er  t hey 
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had concer ns about  st r ay vol t age.   I n Kol pi n1 and Al l en, 2 t he 

pl ai nt i f f s asked t he ut i l i t y  t o t est  f or  st r ay vol t age as par t  

of  t he pr ocess of  el i mi nat i on.   I n t hose cases,  t he ut i l i t y ' s 

t est i ng i ndi cat ed t he f ar mer  had no excess st r ay vol t age f r om 

of f - f ar m sour ces.   Thus,  t he f ar mer s cont i nued t o l ook el sewher e 

f or  a sol ut i on.   I n t he case now bef or e t he cour t ,  t he Gumzs di d 

consul t  wi t h an el ect r i c i an,  a nut r i t i oni st ,  a vet er i nar i an,  and 

had suspi c i ons about  st r ay vol t age;  however ,  t hey di d not  make 

an i nqui r y wi t h t he ut i l i t y  bef or e December  21,  1995.   One can 

r ecei ve t he benef i t  of  t he di scover y r ul e onl y i f  t hat  per son 

has been r easonabl y di l i gent  i n di scover i ng t he i nj ur y and i t s 

cause.   Spi t l er  v.  Dean,  148 Wi s.  2d 630,  638,  436 N. W. 2d 308 

( 1989) .   Whet her  t he Gumzs exer ci sed r easonabl e di l i gence 

depends on a j ur y ' s v i ew of  t he st r at egy t hey pur sued pr i or  t o 

December  21,  1995.   

¶86 The maj or i t y asser t s t hat  t he st at ut e of  l i mi t at i ons 

quest i on f al l s  squar el y wi t hi n t he scope of  Kol pi n and Al l en.   

See maj or i t y op. ,  ¶28.   Thi s case,  however ,  i s  di st i ngui shabl e 

f r om t hose cases because t he Gumzs di d not  ask t he ut i l i t y  t o 

t est  f or  st r ay vol t age unt i l  l ong af t er  t hey had concer ns t hat  

st r ay vol t age mi ght  be a pr obl em on t hei r  f ar m.   I n Kol pi n,  t he 

cour t  det er mi ned t hat  t he pl ai nt i f f s di d not  know,  nor  shoul d 

t he pl ai nt i f f s have known wi t h t he exer ci se of  r easonabl e 

                                                 
1 Kol pi n v.  Pi oneer  Power  & Li ght  Co.  I nc. ,  162 Wi s.  2d 1,  

469 N. W. 2d 595 ( 1991) .  

2 Al l en v.  Wi sconsi n Publ i c Ser v.  Cor p. ,  2005 WI  App 40,  279 
Wi s.  2d 488,  694 N. W. 2d 420.  
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di l i gence,  t hei r  i nj ur y and i t s cause pr i or  t o Febr uar y 17,  

1981.   Kol pi n,  162 Wi s.  2d at  27.   Pr i or  t o t hi s dat e,  t he 

Kol pi ns r ead ar t i c l es about  st r ay vol t age,  cal l ed t hei r  

vet er i nar i an,  had exper t s eval uat e t hei r  equi pment ,  conduct ed 

t hei r  own vol t age t est i ng,  cal l ed an el ect r i c i an t o conduct  

st r ay vol t age t est i ng,  and cal l ed t he ut i l i t y  company t o conduct  

st r ay vol t age t est i ng.   I d.  at  12- 13.   Ther e was no doubt  as t o 

whet her  t he Kol pi ns wer e r easonabl y di l i gent  at  t hat  t i me.   

Unl i ke t he Gumzs,  t he Kol pi ns pur sued possi bl e el ect r i cal  ( on 

and of f - f ar m)  and non- el ect r i cal  causes t o t hei r  pr obl ems.   

¶87 I n addi t i on,  i nf or mat i on r egar di ng st r ay vol t age was 

not  as pr eval ent  i n t he 1980s,  when t he Kol pi ns under t ook t hese 

ef f or t s. 3  We shoul d r ecogni ze t hat  t he r easonabl e di l i gence 

anal ysi s can change over  t i me as t he phenomenon of  st r ay vol t age 

becomes l ess el usi ve and mor e gener al l y under st ood or  

r ecogni zed. 4 

                                                 
3 The pl ai nt i f f  i n Kol pi n under t ook a di l i gent  i nvest i gat i on 

t o f i nd t he cause of  hi s pr obl em.   I t  may be si gni f i cant  t hat  
t he Kol pi ns di d mor e t han t he Gumzs at  a t i me when t he st r ay 
vol t age " phenomenon"  may not  have been as wi del y known.   See 
Kol pi n,  162 Wi s.  2d at  12 ( descr i bi ng how nei t her  t he 
el ect r i c i an nor  t he ut i l i t y ' s r epr esent at i ve knew how t o t est  
f or  st r ay vol t age or  how t o r ead t he measur ement s t aken) .   See 
al so R. D.  Appl eman and R. J.  Gust af son,  Sour ces of  St r ay Vol t age 
and Ef f ect  on Cow Heal t h and Per f or mance,  68 J.  Dai r y Sci .  1554,  
1554 ( 1985)  ( st at i ng t hat  " [ a] bout  1980,  pr obl ems f r om st r ay 
vol t ages wer e bei ng i dent i f i ed t hr oughout  much of  t he U. S.  and 
Canada" ) ( emphasi s added) .   

4 See PSC Docket  05- EI - 115,  at  1- 8 ( updat i ng t he docket  i n 
1996 i n l i ght  of  new r esear ch on st r ay vol t age) ;  see al so R. D.  
Appl eman and R. J.  Gust af son,  Sour ces of  St r ay Vol t age and Ef f ect  
on Cow Heal t h and Per f or mance,  68 J.  Dai r y Sci .  1554,  1565- 66 
( 1985)  ( i dent i f y i ng sever al  quest i ons about  st r ay vol t age t hat  
r emai n unanswer ed) .  
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¶88 I n Al l en,  t he pl ai nt i f f  suspect ed st r ay vol t age i n 

1988 but  di d not  f i l e a l awsui t  unt i l  2000.   Unl i ke t he Gumzs,  

when t he Al l ens had concer ns about  st r ay vol t age,  t hey cal l ed 

t he ut i l i t y  company t o conduct  t est i ng.   Al l en,  279 Wi s.  2d 488,  

¶3.   When t he ut i l i t y  company f ound no st r ay vol t age pr obl em,  

Al l en l ooked t o ot her  possi bl e avenues f or  r el i ef ,  such as t he 

cows'  nut r i t i on,  on- f ar m el ect r i cal  pr obl ems,  and of f - f ar m 

el ect r i cal  pr obl ems.   I d. ,  ¶13.   Hence,  Al l en i s di st i ngui shabl e 

because,  i n Al l en,  t he pl ai nt i f f  pr ompt l y cal l ed t he ut i l i t y  

af t er  t her e wer e i ndi cat i ons and he had suspi c i ons of  st r ay 

vol t age pr obl ems.   

¶89 The maj or i t y asser t s t hat  decl i ni ng t o f ol l ow t he 

advi ce of  a s i ngl e non- exper t  does not  demonst r at e a f ai l ur e t o 

exer ci se r easonabl e di l i gence.   See maj or i t y op. ,  ¶41.   However ,  

whi l e a nut r i t i oni st  al one may not  be an exper t  i n st r ay 

vol t age,  he or  she may suppl y i nf or mat i on wor t hy of  

consi der at i on i n t he anal ysi s. 5  Mor eover ,  t he r ecor d i ndi cat es 

t hat  t he Gumzs had mor e t han j ust  a s i ngl e non- exper t  poi nt i ng 

t hem t owar ds a st r ay vol t age pr obl em f r om of f - f ar m sour ces.   

Thei r  her d was si ck,  Nor t her n St at es r epor t edl y sent  t hem 

                                                 
5 The maj or i t y opi ni on seems t o asser t  t hat  an exper t  

opi ni on i s r equi r ed f or  di scover y t o occur  and t hat  f ai l i ng t o 
f ol l ow a non- exper t ' s  opi ni on cannot  demonst r at e a f ai l ur e t o 
exer ci se r easonabl e di l i gence.   See maj or i t y op. ,  ¶41.   However ,  
an exper t  opi ni on i s not  r equi r ed f or  di scover y t o occur .   See 
Fr i t z v.  McGr at h,  146 Wi s.  2d 681,  690,  431 N. W. 2d 751 ( Ct .  App.  
1988)  ( concl udi ng t hat  an exper t  opi ni on i s not  a pr er equi s i t e 
t o di scover y) .   A f ar mer  need onl y have what  a cour t  woul d 
concl ude as an obj ect i ve basi s as t o t he i nj ur y  and i t s cause.   
Thi s may occur  i n a number  of  di f f er ent  ways,  and i t  does not  
necessar i l y  f ol l ow t hat  an exper t  opi ni on i s r equi r ed.     
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i nf or mat i on r egar di ng st r ay vol t age,  Mr .  Gumz i nqui r ed about  

st r ay vol t age wi t h hi s nut r i t i oni st ,  and an el ect r i c i an 

concl uded t hat  t hei r  on- f ar m wi r i ng was i n good condi t i on.   

Nonet hel ess,  t hey wai t ed t wo year s f r om t he el ect r i c i an' s 

concl usi on t hat  t hei r  on- f ar m wi r i ng was i n good condi t i on 

bef or e t hey cont act ed t he ut i l i t y  t o do of f - f ar m t est i ng.     

¶90 The maj or i t y asser t s t hat  t he Gumzs under t ook a 

pr ocess of  el i mi nat i on,  whi ch i s not  subj ect  t o quest i on.   See 

maj or i t y op. ,  ¶41.   The Gumzs'  ef f or t s may be commendabl e;  

however ,  i t  i s  a j ur y quest i on as t o whet her  t hey exer ci sed 

r easonabl e di l i gence i n t he di scover y of  st r ay vol t age when t hey 

di d not  cont act  t he ut i l i t y  company f or  appr oxi mat el y t wo year s 

af t er  t he el ect r i c i an' s concl usi on,  t hr ee year s af t er  t he 

nut r i t i oni st ' s  concl usi on,  and f our  year s af t er  t hey became 

concer ned about  st r ay vol t age.    

¶91 The maj or i t y opi ni on seems t o cr eat e or  appr ove of  a 

br i ght - l i ne r ul e t hat  di scover y cannot  occur  i n a st r ay vol t age 

case unt i l  t he f ar mer  f i nds a r emedy f or  t he st r ay vol t age 

pr obl em.   See maj or i t y op. ,  ¶¶34,  37,  50- 51.   Whi l e i n some 

st r ay vol t age cases di scover y may not  occur  unt i l  one f i nds a 

r emedy,  t hi s i s not  al ways t he case.   A pl ai nt i f f  need onl y have 

what  a cour t  woul d v i ew as an obj ect i ve basi s as t o t he i nj ur y 
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and i t s cause. 6  Cl aypool  v.  Levi n,  209 Wi s.  2d 284,  300,  562 

N. W. 2d 584 ( 1997) .  

¶92 Her e,  compet i ng i nf er ences can be dr awn f r om t he 

undi sput ed f act s i n t he r ecor d about  whet her  t he Gumzs wer e 

r easonabl y di l i gent  i n di scover i ng t hei r  i nj ur y  and i t s cause.   

I  make no det er mi nat i on as t o whet her  t he Gumzs wer e r easonabl y 

di l i gent  or  when di scover y occur r ed;  I  mer el y concl ude t hat  t he 

r ecor d does not  suppor t  onl y one concl usi on as a mat t er  of  l aw.  

I I  

¶93 The maj or i t y al so concl udes t hat  t he c i r cui t  cour t  

cor r ect l y decl i ned t o ask a compar at i ve negl i gence quest i on,  

whi ch woul d have i ncl uded t he j ur y ' s consi der at i on of  t he 

t est i mony i t  hear d wi t h r egar d t o poor  f ar m management  

pr act i ces. 7  The maj or i t y endor ses t he ci r cui t  cour t ' s  l i mi t at i on 

of  t he speci al  ver di ct  quest i ons,  whi ch addr essed onl y t hose 

damages ar i s i ng out  of  el ect r i c i t y,  r at her  t han a quest i on t hat  

woul d have addr essed al l  of  t he evi dence pr esent ed.   See 

                                                 
6 For  exampl e,  i f  a f ar mer  asks t he ut i l i t y  t o t est  f or  

st r ay vol t age and t he ut i l i t y  f i nds excess st r ay vol t age 
at t r i but abl e t o t he ut i l i t y ,  t he pl ai nt i f f  has l i kel y di scover ed 
hi s or  her  i nj ur y and i t s cause.   No r eason exi st s f or  t he exact  
r emedy t o be f ound,  i mpl ement ed,  and successf ul  bef or e di scover y 
coul d occur .  

7 The maj or i t y concl udes t hat  quest i on t hr ee of  t he speci al  
ver di ct ,  whi ch can be f ound i n ¶59 of  t he maj or i t y opi ni on,  i s  
pr obl emat i c——but  not  an er r or ——because t he ci r cui t  cour t  was 
addr essi ng onl y negl i gence i n quest i on t hr ee and not  t he st at ut e 
of  l i mi t at i ons.   See maj or i t y op. ,  ¶¶46- 49.   Because I  concl ude 
t hat  t he c i r cui t  cour t  shoul d have gi ven a st at ut e of  
l i mi t at i ons quest i on,  I  concl ude speci al  ver di ct  quest i on t hr ee 
i s def i c i ent .   However ,  I  agr ee wi t h t he maj or i t y ' s concl usi on 
i n ¶¶46- 49;  c i r cui t  cour t s shoul d separ at e quest i ons addr essi ng 
st at ut e of  l i mi t at i ons and negl i gence.    
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maj or i t y op. ,  ¶68.   The maj or i t y can onl y r each t he r esul t  i t  

set s f or t h by r ef usi ng t o gi ve t he j ur y a quest i on based upon 

t he t est i mony pr esent ed.   Because of  t he t est i mony i n t hi s case,  

I  di sagr ee wi t h t he maj or i t y and concl ude t hat  a c i r cui t  cour t  

must  ask a compar at i ve negl i gence quest i on,  whi ch i s not  l i mi t ed 

t o use of  el ect r i c i t y,  unl ess i t  can det er mi ne as a mat t er  of  

l aw t hat  t he pl ai nt i f f  coul d not  have cont r i but ed t o t he her d' s 

condi t i on.   To concl ude ot her wi se may l ead t o an economi c 

wi ndf al l  f or  t he pl ai nt i f f  because i t  coul d el i mi nat e t he j ur y ' s 

r esponse t o a s i gni f i cant  def ense.   

¶94 The maj or i t y opi ni on appr oves of  t he c i r cui t  cour t ' s 

deci s i on t o wi t hhol d Wi s.  St at .  § 895. 045( 1)  ( 2005- 06) ,  

Cont r i but or y negl i gence——as i t  per t ai ned t o poor  f ar mi ng 

pr act i ces——f r om t he j ur y ' s consi der at i on.   I n t he case at  i ssue,  

t he j ur y hear d t est i mony about  poor  f ar m management ,  and i t  

hear d evi dence t hat  t he Gumzs'  f ar m pr act i ces cont r i but ed t o t he 

poor  heal t h of  t he her d. 8  Despi t e t hat  evi dence,  t he maj or i t y 

                                                 
8 Rel evant  t est i mony of  Nor t her n St at es'  exper t ,  Dr .  Ri char d 

Hust on:  

Q:   Do you have an opi ni on t o a r easonabl e degr ee of  
cer t ai nt y as t o whet her  or  not  t hi s her d i s adver sel y 
af f ect ed by el ect r i c i t y? 

A:   Yes,  I  do.  

Q:   What  i s your  opi ni on? 

A:   That  i t  was not .  

Q:   Why do you say t hat ,  Dr .  Hust on? 

A:   Wel l ,  f or  mul t i pl e r easons.   Fi r st  of  al l ,  what  
we' r e l ooki ng at  up t her e,  i f  you' r e goi ng t o have a 
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opi ni on pr ovi des no r eason f or  excl udi ng t hose mat t er s f r om t he 

j ur y ' s consi der at i on.    

¶95 The j ur y hear d evi dence f r om Nor t her n St at es'  exper t ,  

Dr .  Hust on.   He i dent i f i ed sever al  pr obl ems on t he Gumzs'  f ar m,  

besi des t he al l eged st r ay vol t age,  t hat  caused poor  mi l k  

pr oduct i on.   Dr .  Hust on t est i f i ed t hat  t he Gumzs wer e 

r esponsi bl e f or  t he her d' s l ow mi l k pr oduct i on i n t he f ol l owi ng 

ways:  ( 1)  poor  bi o- secur i t y i n t hat  t he Gumz di d not  pr oper l y 

i sol at e new ani mal s comi ng t o t he f ar m,  used di r t y needl es,  di d 

not  wear  r ubber  gl oves,  and f ai l ed t o di s i nf ect  mi l k i ng 

equi pment  bet ween cows;  ( 2)  poor  f eedi ng pr act i ces because of  

l ow r el at i ve f eed val ue of  hay,  l ack of  f ood i n f r ont  of  cows,  

and no t r ansi t i on r at i on;  ( 3)  poor  r ecor d keepi ng such as no 

r epr oduct i on r ecor ds and no i ndi v i dual  r ecor ds f or  cows;  

( 4)  poor  br eedi ng pr act i ces because t he Gumzs used i nexpensi ve 

bul l s,  unt est ed bul l s,  and a bul l  wi t h physi cal  def ect s t hat  

wer e not  conduci ve t o pr oduci ng good ani mal s;  ( 5)  poor  cow 

comf or t  because t he Gumzs used st anchi on st al l s i nst ead of  t i e 

st al l s,  and no beddi ng such as sand or  st r aw;  and 

( 6)  i nconsi st ent  mi l k i ng pr act i ces among wor ker s.   Based on t he 

                                                                                                                                                             
st r ay vol t age pr obl em,  you woul d expect  t hi ngs t o get  
bet t er ,  and t hey do.   I ' ve seen t hat  many t i mes,  t hat  
t hi ngs get  bet t er  when you cor r ect  t he pr obl em.   So 
t hat  woul d be t he pur est  and most  s i mpl e answer .  

I n addi t i on t o t hat ,  t her e' s a l ot  of  management  
t hi ngs t hat  have gone on i n t hi s f ar m t hat  ar e 
cont r i but i ng t o t he pr oduct i on l evel s t hat  ar e i n 
pl ace and have been i n pl ace t hr oughout  t hi s ent i r e 
per i od of  t i me.  

( Emphasi s added. )   
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ver di ct  submi t t ed t o t he j ur y,  we can onl y specul at e as t o what  

t he j ur y may have done wi t h t hi s i nf or mat i on.    

¶96 The maj or i t y opi ni on assumes t hat  a j ur y wi l l  

appr opr i at el y f ocus onl y on " el ect r i cal "  damages and t hus r educe 

t he t ot al  damages t o onl y t hose due t o el ect r i cal  pr obl ems.   

However ,  t o al l ow f or  appr opr i at e j udi c i al  r evi ew and a f ai r  

ver di ct ,  i t  i s  a bet t er  pr act i ce f or  t he j ur y t o consi der  al l  

r el evant  har ms causi ng damages and t hen det ai l  i t s  f i ndi ngs i n 

t he speci al  ver di ct .   For  exampl e,  i n anot her  st r ay vol t age 

case,  Vogel  v.  Gr ant - Laf ayet t e El ect r i c Cooper at i ve,  t he 

def endant - ut i l i t y  ar gued t he pl ai nt i f f s wer e negl i gent  i n 

desi gn,  mai nt enance,  and oper at i on of  t hei r  el ect r i cal  

equi pment .   Vogel  v.  Gr ant - Laf ayet t e El ec.  Coop. ,  201 Wi s.  2d 

416,  420,  548 N. W. 2d 829 ( 1996) .   The j ur y awar ded $300, 000 i n 

damages and f ound t he Vogel s wer e one- t hi r d negl i gent .   I d.  at  

421.   The ci r cui t  cour t  appr opr i at el y r educed t he damage awar d 

by one- t hi r d t o $200, 000.   I d. 9   

                                                 
9 The ci r cui t  cour t ' s  act i on on cont r i but or y negl i gence was 

not  cal l ed i nt o quest i on i n Vogel .   However ,  i t  i s  seemi ngl y 
common pr act i ce t o al l ow such appor t i onment .   See Fox v.  
I nt er st at e Power  Co. ,  521 N. W. 2d 762,  764 ( I owa Ct .  App.  1994)  
( f i ndi ng t hat  t he j ur y ' s appor t i onment  of  f aul t ,  80 per cent  t o 
pl ai nt i f f - f ar mer  and 20 per cent  t o def endant - ut i l i t y ,  was 
suppor t ed by t he r ecor d because t he evi dence showed poor  bi o-
secur i t y such as f ai l i ng t o wash hands,  sani t i ze mi l k i ng 
equi pment  bet ween cows,  pr ovi de cl ean envi r onment  f or  cows,  and 
t he f ar mer  f ai l ed t o keep mast i t i s  r ecor ds) ;  Case v.  Consumer s 
Power  Co. ,  615 N. W. 2d 17,  19 ( Mi ch.  2000)  ( st at i ng t hat  t he j ur y 
hear d evi dence on st r ay vol t age and pr obl ems on t he pl ai nt i f f ' s  
f ar m,  and i t  f ound t he pl ai nt i f f - f ar mer  55 per cent  at  f aul t  and 
t hus t he def endant - ut i l i t y  45 per cent  at  f aul t ) ;  Ot t e v.  Dayt on 
Power  & Li ght  Co. ,  523 N. E. 2d 835,  837- 38 ( Ohi o 1988)  ( st at i ng 
t hat  t he j ur y f ound t he pl ai nt i f f - f ar mer  49 per cent  at  f aul t  and 
t he def endant - ut i l i t y  51 per cent  at  f aul t ) .    
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¶97 The out come of  t he case at  hand i l l ust r at es why a j ur y 

must  consi der  bot h t he pl ai nt i f f  and def endant ' s conduct .   

Nor t her n St at es c l ai ms t he Gumzs wer e negl i gent  i n t he 

management  of  t hei r  f ar m,  whi ch l ed t o decr eased mi l k pr oduct i on 

and poor  her d heal t h.   Nor t her n St at es pr oduced evi dence and 

t est i mony at  t r i al  t o suppor t  i t s  asser t i on.   On t he ot her  hand,  

t he Gumzs cl ai med t hei r  pr obl ems wer e due t o st r ay vol t age f r om 

Nor t her n St at es.   An agr i cul t ur al  economi st  t est i f i ed t hat  t he 

t ot al  economi c damages due t o l ost  pr oduct i v i t y wer e $901, 183.    

¶98 However ,  t he j ur y awar ded onl y about  one- hal f  of  t hat  

r equest ed f i gur e,  $532, 336.   Why?  Di d t he j ur y concl ude t hat  

t he Gumzs'  f ar m pr act i ces cont r i but ed t o t he her d' s har m i n t hat  

per cent age?  Di d t he j ur y awar d t he ent i r e amount  f or  l ost  

pr oduct i v i t y t hat  i t  t hought  was pr oven by t he evi dence?  What  

di d t he j ur y do,  i f  anyt hi ng,  wi t h t he i nf or mat i on r egar di ng 

poor  her d management ?  We do not  know why t he j ur y awar ded about  

hal f  of  what  t he Gumzs r equest ed.   Thi s case i l l ust r at es t hat  

t he r espect i ve r esponsi bi l i t y  f or  negl i gence may be cl ose t o 

t hat  cr i t i cal  51 per cent  t hr eshol d,  whi ch coul d r esul t  i n 

Wi s.  St at .  § 895. 045,  Cont r i but or y negl i gence,  bar r i ng or  

r educi ng t he pl ai nt i f f s '  damage awar d.    

¶99 Consi der  t he f ol l owi ng hypot het i cal :   A dai r y her d i s 

har med because of  bot h el ect r i c i t y——i . e. ,  st r ay vol t age f r om t he 

ut i l i t y——and poor  f ar m pr act i ces by t he f ar mer .   Damages t ot al  

$100, 000 and t he pl ai nt i f f  i s  75 per cent  at  f aul t  due t o poor  

f ar m management ,  whi l e t he def endant  i s 25 per cent  at  f aul t  f or  

pr ovi di ng st r ay vol t age.   Under  t hi s scenar i o,  i f  t he 
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compar at i ve negl i gence quest i on i s not  asked,  t he pl ai nt i f f  

r ecover s $100, 000,  but  i f  t he compar at i ve negl i gence quest i on i s 

asked,  t he pl ai nt i f f  r ecover s not hi ng.  

¶100 One may ar gue t hat  i f  t he speci al  ver di ct  quest i ons 

addr ess onl y el ect r i c i t y,  t he j ur y awar ds damages onl y ar i s i ng 

out  of  el ect r i c i t y.   E. g. ,  under  t he above hypot het i cal ,  

$25, 000.   However ,  t hi s may not  be t he appr opr i at e l egal  out come 

i f  a pl ai nt i f f  i s  mor e r esponsi bl e f or  t he har m t han t he 

def endant .   As a r esul t ,  t he c i r cui t  cour t  shoul d have gi ven a 

compar at i ve negl i gence quest i on t o t he j ur y t hat  was not  l i mi t ed 

t o t he use of  el ect r i c i t y:  an over al l  damages quest i on and t hen 

cal cul at e damages accor di ngl y.   

¶101 To al l ow f or  appr opr i at e j udi c i al  r evi ew,  a j ur y must  

consi der  t he di f f er ent  causes and speci f y on t he speci al  ver di ct  

each par t y ' s r esponsi bi l i t y ,  i f  any,  f or  t he har m.   Al l owi ng a 

j ur y t o f ocus nar r owl y on el ect r i c i t y may cr eat e an economi c 

wi ndf al l  f or  t he pl ai nt i f f ,  unl ess t he cour t  det er mi nes as a 

mat t er  of  l aw t hat  t he pl ai nt i f f  coul d not  have been negl i gent .   

Mor eover ,  whi l e a ver di ct  l i mi t i ng t he i nqui r y t o el ect r i c i t y 

does account  f or  t he ut i l i t y ' s negl i gence wi t h r espect  t o st r ay 

vol t age,  i t  does not  account  f or  a def ense r el at i ng t o t he 

owner s '  negl i gent  t r eat ment  of  t he her d.   Fi nal l y,  i t  l eaves t he 

j ur y wi t hout  an adequat e account i ng of  i t s  r eact i on t o t he 

t est i mony concer ni ng t he pl ai nt i f f s '  f ar m pr act i ces.   These 

i ssues di r ect l y r el at e t o cause and damages;  t hus,  t hey ar e 

i mpor t ant  f or  a j ur y t o assess.    
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¶102 The Gumzs'  l awsui t  i s  di st i ngui shabl e f r om a medi cal  

mal pr act i ce l awsui t .   I n a medi cal  mal pr act i ce sui t ,  a j ur y must  

di st i ngui sh and separ at e t he nat ur al  r esul t  i n damages t hat  f l ow 

f r om t he pl ai nt i f f s '  or i gi nal  i nj ur y f r om t he damages t hat  

nat ur al l y r esul t ed f r om t he doct or ' s t r eat ment .   See Wi s JI ——

Ci vi l  1023.   I n a medi cal  mal pr act i ce act i on,  t he cour t  

i nst r uct s t he j ur y t o " ent i r el y excl ude"  f r om i t s consi der at i on 

" al l  damages whi ch r esul t ed f r om t he or i gi nal  i nj ur y"  and 

consi der  onl y t he damages pl ai nt i f f  sust ai ned because of  t he 

t r eat ment  by t he doct or .   I d.   Her e,  we have no or i gi nal  i nj ur y 

t o excl ude.   Rat her ,  we have t wo compet i ng,  s i mul t aneous causes 

f or  t he same har m——l ost  mi l k pr oduct i on.   

¶103 I n medi cal  mal pr act i ce,  t he j ur y  i s i nst r uct ed t o f i nd 

t hat  t he doct or ' s negl i gence was a cause of  t he pr esent  

condi t i on i f  i t  concl udes t hat  t he pr esent  condi t i on was caused 

j oi nt l y by t he doct or ' s negl i gence and t he nat ur al  pr ogr essi on 

of  t he pl ai nt i f f ' s  i nj ur y.   I d.   We have no " nat ur al  

pr ogr essi on"  of  t he pl ai nt i f f ' s  i nj ur y i n t hi s case.   Rat her ,  

t he evi dence seemi ngl y suppor t s t wo compet i ng,  s i mul t aneous 

causes f or  t he her d' s heal t h pr obl ems.   The t est i mony i n t hi s 

case suppor t ed t he possi bi l i t y  t hat  bot h t he f ar mer  and t he 

ut i l i t y  cont r i but ed t o t he i nj ur y.   The maj or i t y deci s i on 

el i mi nat es t he t r adi t i onal  assessment  of  negl i gence and damage 

t hat  has st ood t he t est  of  t i me i n t or t  l aw.   I  woul d not  car ve 

out  such a ni che i n st r ay vol t age cases.   

I I I  
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¶104 Two possi bl e def enses——st at ut e of  l i mi t at i ons and 

cont r i but or y negl i gence——have been t aken f r om t he j ur y ' s 

consi der at i on.   Because compet i ng i nf er ences can be dr awn f r om 

t he undi sput ed f act s i n t he r ecor d about  whet her  t he Gumzs wer e 

r easonabl y di l i gent  i n di scover i ng t hei r  i nj ur y  and i t s cause,  

t he st at ut e of  l i mi t at i ons i ssue shoul d not  have been det er mi ned 

as a mat t er  of  l aw.   Mor eover ,  because t he r ecor d cont ai ns f act s  

t hat  coul d suppor t  bot h poor  f ar m management  and excess st r ay 

vol t age as causes of  t he her d' s poor  heal t h,  t he c i r cui t  cour t  

shoul d have asked a compar at i ve negl i gence quest i on,  whi ch was 

not  l i mi t ed t o el ect r i c i t y,  i n or der  t o al l ow t he j ur y t o assess  

cause and damages f ai r l y.  

¶105 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .   

¶106 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s di ssent .  
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