OVERLAND LAW OFFICE

Carol A. Overland

Attorney at Law

P.O. Box 176
Red Wing, MN  55066
(612) 227-8638                                   overland@redwing.net                                 Fax: (call first)
January 11, 2006
Robert J. Whiting
Chief, Regulatory Branch

Attn: Operations

Regulatory (2005-5527-WAB)

Army Corps of Engineers Centre

190 – 5th St. E.

St. Paul, MN  55101-1638

RE: 
“Purpose and Need” and Alternatives review in DEIS

Excelsior’s Mesaba Project
Dear Mr. Whiting:

Enclosed for filing please find copies of documents entered into the Minnesota PUC docket by mncoalgasplant.com, a full party Intervenor.  These documents directly demonstrate that there is no need for 3,000-6,000MW of new baseload power generation in Minnesota over the next 15 years.  Enclosed also are documents regarding the siting in the Taconite Tax Relief Area and showing that the project was sold as one committed to an abandoned brownfield mine site with infrastructure.  The project is not needed electrically, nor is it a mining site reclamation project.
Taking liberally directly from the mncoalgasplant.com brief filed last week:

LACK OF NEED FOR FACILITY
Generally, there is no urgent need for electric generation in Minnesota, and specifically, Xcel has no need for the Mesaba Project.  There is much talk of an energy crisis, claims that we’ll “freeze in the dark in an incubator without a job,” the environment in which the Mesaba Project was proposed to the legislature:
· 3300-6200MW of additional new baseload capacity need is projected by Xcel Energy, Minnesota municipalities and cooperatives in the 6-15 year planning horizon

· Additional capacity will most likely be required beyond projected baseload needs to replace

· energy supply shifted out of region to higher rate deregulated regions

· 90,000MW of aging capacity in the Midwestern region

· reduced production/eventual closure of Prairie Island Nuclear Plant

MCGP 5046, p.2, Project Briefing (for House Regulated) Excelsior Energy, Inc, January 2002.

· Conservative forecasts indicate a need for 3300-6000MW in Minnesota in the current planning horizon

· Minnesota is at risk of an electric generation shortfall, and the need to act is urgent

MCGP 5045, slides.4, 14 Mesaba Energy Project Presentation to Senate Energy, Excelsior Energy, January 15, 2002.

A need determination is not necessary in this proceeding, as the Mesaba Project was exempted from proving need.  Minn. Stat. §216B.1694, Subd. 2(1).  That’s good for Mesaba because there’s no need for new power, we’re in no danger in the Midwest.  Industry sources often say “we need 6,300MW of power,” sometimes with that foreshadowing, citing the CapX2020 Report.  MCGP 5034, p. 1-2, CapX2020 Technical Update; p. 4 for map of region.
  What they don’t mention is that at the time of the CapX2020 Report, there was 16,712MW of generation in queue.  Id., at 7, Diagram 3 – Potential Generation Areas (map, separated out by states).  That means that there is the equivalent of over 25 Mesaba plants waiting in line.  They join the queue when the project is serious enough to start the wait for expensive transmission studies necessary for generation interconnection.  But the numbers in the MISO queue get better – as of November 10, 2006, the MISO queue shows 91,063.7MW, and in the CapX2020 region, which includes Minnesota, the eastern halves of North and South Dakota, the northern part of Iowa, eastern Wisconsin and some of Illinois and Manitoba, there is over 35,000MW of new generation in queue. MCGP 5033, MISO queue as of November 10, 2006.
  
Plentiful generation is confirmed by the NERC Long-Term Reliability Assessment, a compilation of utility self-reports of generation and transmission information.  It notes that there have been many capacity additions and that “a decrease in new construction is an expected response to the over-supply situation.”  MCGP 5035, NERC 2005 Long-Term Reliability Assessment, p. 14, 16-17.
  Minnesota has projected new generator additions of 17%, while Wisconsin, the “market” for excess generation, expects 29% new generation.  Reserve margins are sufficient, and even beyond what is necessary, not even taking into account the new generation in queue.  Id., p. 21-22.  Most importantly, in the regional section, the utility projections of need, used to stimulate new generation development, have demonstrated to be overly generous, and in our region:
· Annual electricity usage for the entire MRO region in 2004 (195,528 GWh) was 0.6% above


    2003 consumption (194,286 GWh) and 3.0% below the 2004 forecast (201,605 GWh).

Id., p. 57.  This rosy more-than-adequate picture of generation need is echoed in the “Midwest at a Glance” report, subheaded “The Optimists are Back in the Market and so is Overbuilding.”
Like many market regions, the Midwest is experiencing historically high levels of generating reserve margins (26 percent) – yet an additional 5,200MW of new supply is currently under construction.

MCGP 5036, p. 1, Midwest at a Glance – Spring 2006, Global Energy.

Between our Spring 2006 and Fall 2005 reports, Global Energy identified an additional 2,000 MW of coal-fired additions and 1,500 MW of renewables that is likely to come into operation by 2011.  Although delayed and canceled plants continue to rise, there remains about 43,000 MW of “planned” capacity additions still in development.

Id., p. 4.  Excelsior’s own Petition shows the many megawatts of new capacity additions, ranging between 15,000-25,000MW annually.  EE 1004, Figure 7, p. 12, Public Interest Determination.  
Xcel’s IRP fits the pattern of need well -- it has no need for the power produced by Excelsior, verified by the Commission’s IRP order of July, 2006.  The Commission determined that Xcel has no need for additional baseload generation until 2015, and at that time, its need is for only 375 MW.  XE 2075, Order Establishing Resource Acquisition Process, MPUC Docket E002/RP-04-1752; XE 2076, Order Approving Resource Plan as Modified, MPUC Docket E002/RP-04-1752; XE 2077, Order After Reconsideration, MPUC Docket E002/RP-04-1752.
  It is eight years and four Integrated Resource Plans before 2015, and given conservation and efficiency efforts, it’s possible, or even likely, that less electricity will be needed at that time.  
Excelsior is seeking a Power Purchase Agreement for nearly twice what Xcel needs four years earlier than it is needed.  To force a Power Purchase Agreement between Excelsior and Xcel when ratepayers have no need for the electricity and would pay for electricity they don’t need or want, is contrary to the terms of the Clean Energy Technology statute because it incurs unnecessary costs and by definition cannot be a “least-cost” option.  Minn. Stat. §216B.1693.  It is also contrary to the charge of the PUC, against interest of Xcel ratepayers, contrary to the public interest and mandates of the Integrated Resource Plan statute and Preferred Electrical Generation Sources.  Minn. Stat. §216B.2422; 216C.051, Subd. 7 (2006).

PREFERRED AND ALTERNATE SITES ARE NOT BROWNFIELD SITE

The sites chosen by Excelsior for the Mesaba Project should be brownfield industrial sites with infrastructure, as promised in Excelsior’s sales pitch of the project to the legislature.  Obviously, the preferred “West Site” near Taconite is not a brownfield industrial site by any measure.

Mesaba was sold to the legislature as a project utilizing a brownfield site with infrastructure.  MCGP 5045, Mesaba Energy Project Presentation to Senate Energy, Excelsior Energy, January 15, 2002; MCGP 5046, Mesaba Energy Project, Project Briefing (for House Regulated) Excelsior Energy, January 2002.
.  The legislature found that concept reasonable and mandated that the site of the Mesaba project was to be one “with adequate infrastructure to support new or expanded development.”  Minn. Stat. §216B.1694, Subd. 1(3).

Excelsior’s legislative presentations reveal the proposals made, much of which is translated into legislative language exempting the project from Certificate of Need review, granting eminent domain, requiring the project be built on a site with existing infrastructure through Certification by IRR Commissioner, and specific criteria to assure the project lives up to its claims of environmental superiority and cost effectiveness.  MCGP 5045, Mesaba Energy Project Presentation to Senate Energy, Excelsior Energy, January 15, 2002; MCGP 5046, Project Briefing (for House Regulated) Excelsior Energy, Inc, January 2002.

The press reported Excelsior’s plans for development in Hoyt Lakes, and the state and IRR willing to invest to make that happen.  IRR contributed $1.5 million in December of 2001, based on an estimate of 800-1,000 workers, at a time when Commerce released a report “that the state doesn’t need that much electricity” and that “the state much prefers smaller electric generating plants, built closer to  where the power is needed.”  MCGP 5047, Iron Range Board gives subsidy for new power plant, Business Journal, Dec. 12, 2001.
  Hoyt Lakes was specified as the location, and specified as a brownfield site in legislative presentations and the articles cited confirm the intent of use of a brownfield site, most often citing the LTV site as the site for this project.  MCGP 5034 & 5046;
 MCGP 5048, Mesaba Energy Project: Powerful Stuff (March 2002);
 MCGP 5049, Energy park developer pitches Hoyt Lakes power plant, Hibbing Daily Tribune, January 11, 2002;
 MCGP 5050, Excelsior Energy back to start up Mesaba Energy project, Grand Rapids Herald Review, March 28, 2003.
  
Excelsior presented the Mesaba Project as one that would be built on a brownfield site, specifically the abandoned LTV mine site, and would utilize pre-existing infrastructure. 
· Sited on former LTV mining site near Hoyt Lakes (slide 3)

· Project site is an existing industrial site (slide 7)

· Site infrastructure (slide 9)

· Site advantages (slide 10)

· Existing rail and port access

· Empty unit trains and ore boats

· Private water resources

· Isolated existing industrial site

· Strong public support

· IRRRB has authorized preliminary funding and is providing an option on site (slide 13)

MCGP 5045, Mesaba Energy Project Presentation to Senate Energy, Excelsior Energy, January 15, 2002.

· Use of Brownfield Site and Existing Infrastructure and Transportation Corridors: The Mesaba Energy Project has committed to use a brownfield site on an existing industrial site on the Iron Range if possible, reducing the environmental impact of the project and providing the opportunity to bring net environmental benefits to the site.  Siting transmission on an existing transportation path minimizes cost and environmental impacts and expedites the construction timeline.

MCGP 5046, p.1(brownfield site); p. 10 Project Briefing (for House Regulated) Excelsior Energy, Inc, January 2002.

The legislation specifically states this intent of use of a site with infrastructure:

           Subdivision 1.  [DEFINITION.] For the purposes of this section, the term "innovative energy project" means a proposed energy generation facility or group of facilities which may be located on up to three sites: 

           (3) that is designated by the commissioner of the iron range resources and rehabilitation board as a project that is located in the taconite tax relief area on a site that has substantial real property with adequate infrastructure to support new or expanded development and that has received prior financial and other support from the board.  

Minn. Stat. §216B.1694, Subd. 1(3).

Excelsior’s “preferred” site near Taconite is anything but an abandoned brownfield mining site with infrastructure.  The DOE site tour in June, 2005, revealed these conditions:
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MCGP Ex. 5059, Agenda from June 8-10 2005 Site Visit.
  A picture is worth a thousand words – these clearly display that there is no infrastructure on site whatsoever.  While IRR staff attended part of this Site Visit, the IRR Commissioner did not.  Id, Attendee List.  However, the IRR inexplicably designated the site as required by the statute, as being “a site that has substantial real property with adequate infrastructure to support new or expanded development.´ EE 1034, Written Innovative Energy Project Designation from the Commissioner of Iron Range Resources, Nov. 7, 2005.

The project can not proceed without infrastructure, so to compensate for this lack of infrastructure, and to avoid paying for construction of necessary infrastructure, Excelsior has and/or is working to shift the responsibility for and costs of infrastructure to entities other than Excelsior.  Some of  Excelsior’s plans for shifting these economic development costs are identified in an SEH document entitled “Public Infrastructure Improvements: Public Infrastructure Improvements to Support the Proposed Minnesota Steel Industries Taconite Mine, Pellet Plant and Steel Mill project and Excelsior Energy/Mesaba Energy Project”  which gives rough cost estimates for each of these categories utilized to seek bonding on behalf of Itasca County in the 2006 session:
	Category
	Excelsior Energy (exclusive part)
	Excelsior Energy 

(1/2 shared)
	Excelsior Energy (total if shared)
	Excelsior Energy (if separate)

	Roadway
	$  9,999,825
	$  3,448,185
	$12,448,070
	$16.940,075

	Railroad
	$16,187,400
	$  4,256,665
	$20,444,065
	$24,754,900

	Gas Pipeline
	$     805,000
	$  5,780,333
	$  6,585,333
	$  8,602,000

	Water
	$  1,407,600
	        -----
	$  1,407,600
	$  1,407,600

	Sewer
	$  3,773,150
	        -----
	$  3,773,150
	$  3,773,150

	Summary
	$32,172,975
	$13,570,978
	$45,743,953
	$55,477,725


MCGP 5058, SEH Public Infrastructure for Mesaba & MSI (Jan. 2006).

While Excelsior is quick to claim that the county was planning on realignment of Scenic Hwy. 7, the SHE map entitled “Itasca County Public Infrastructure: Mesaba Energy Project”’ lists this road in the legend as “EE Proposed Roads.”  Other notations in the legend are “EE Proposed Plant Layout, EE Proposed Rail Alt. 1-A, EE Proposed Gas Alignment, EE Proposed Sewer and Water.  Id.
The MPCA comments raise issues and concerns regarding the infrastructure for this plant, including the specific environmental impacts of the infrastructure and plant, and also raise issues of concern regarding the measures necessary to protect the environment.  MCGP 5054, MPCA Comment Letter, May 4, 2006, Mesaba Siting Docket;
 MCGP 5053, MPCA Comment Letter on Joint Application, July 31, 2006, Mesaba Siting Docket.

I hope that these primary documents and comments will aid in your review of the Mesaba Project for the EIS.  If you have any questions, or require anything further, please let me know.

Very truly yours,

Carol A. Overland

Attorney at Law

Enclosures

cc: 
Bill Baer and Kelly Urbanek, Bemidji Office, US Army Corps of Engineers

Richard Hargis, DOE (via email)

Bill Storm, Commerce (via email)
� Mesaba Energy Project, Project Briefing (for House Regulated) Excelsior Energy, Inc., January 2002


� HYPERLINK "http://legalectric.org/f/2006/11/mcgp-ex-excelsiorlegislativepresentationsenate2002.pdf" ��http://legalectric.org/f/2006/11/mcgp-ex-excelsiorlegislativepresentationsenate2002.pdf�


� Mesaba Energy Project Presentation to Senate Energy, Excelsior Energy, January 15, 2002


� HYPERLINK "http://legalectric.org/f/2006/11/mcgp-ex-excelsiorlegislativepresentationsenate2002.pdf" ��http://legalectric.org/f/2006/11/mcgp-ex-excelsiorlegislativepresentationsenate2002.pdf�


�� CapX2020 Technical Update


� HYPERLINK "http://www.capx2020.com/Images/5-11-05%20CapX2020%20Tech%20Update.pdf" ��http://www.capx2020.com/Images/5-11-05%20CapX2020%20Tech%20Update.pdf�


� Up to date MISO queue available on line, and is well worth downloading and converting to Excel spread sheet for sorting:


� HYPERLINK "http://www.midwestmarket.org/publish/Document/2a74f7_108e84afbec_-74050a48324a" ��http://www.midwestmarket.org/publish/Document/2a74f7_108e84afbec_-74050a48324a�


� The library of NERC Long-Term Reliability Assessments: � HYPERLINK "http://www.nerc.com/~filez/rasreports.html" ��http://www.nerc.com/~filez/rasreports.html�


� Midwest at a Glance – Spring 2006


� HYPERLINK "http://www.globalenergy.com/reg-request-papers2.asp" ��http://www.globalenergy.com/reg-request-papers2.asp�


� All Xcel IRP documents are available on line at � HYPERLINK "http://www.puc.state.mn.us" ��www.puc.state.mn.us�, go to “search documents” and then plug in docket number “04” and “1752” and the list will appear, click on particular document to bring up pdf file.


� Links to MCGP 5045 and MCGP 5046 above.


� Links to MCGP 5045 and MCGP 5046 are above.


� MCGP 5047, Iron Range Board gives subsidy for new power plant – Business Journal, December 12, 2001


� HYPERLINK "file:///c:/Documents%20and%20Settings/PE%20Consulting/My%20Documents/Power%20Plants/Mesaba/IRR%20$1.5%20million%20Dec%202001.htm" ��file:///c:/Documents%20and%20Settings/PE%20Consulting/My%20Documents/Power%20Plants/Mesaba/IRR%20$1.5%20million%20Dec%202001.htm�


� Links to MCGP 5034 and MCGP 5046 are above.


� MCGP 5048, Mesaba Energy Project: Powerful Stuff � HYPERLINK "http://www.wafishermn.com/portfolio/items/pdf/25.pdf" ��http://www.wafishermn.com/portfolio/items/pdf/25.pdf�


� MCGP 5049, Energy Park developer pitches Hoyt Lakes power plant � HYPERLINK "http://www.hibbingmn.com/dailytribune/index.php?story_id=95576" ��http://www.hibbingmn.com/dailytribune/index.php?story_id=95576�


� MCGP 5050, Excelsior Energy back to start up Mesaba project � HYPERLINK "http://www.grandrapidsmn.com/placed/index.php?story_id=136584" ��http://www.grandrapidsmn.com/placed/index.php?story_id=136584� 


� MCGP 5045, above.


� MCGP 5046, above.


� Agenda from June 8-10, 2005 DOE site visit with scope of work, maps, list of attendees, and pictures


� HYPERLINK "http://legalectric.org/f/2006/11/mcgp-ex-irr-doe-site-visit-june-8-10-agendaparticipantpotosselected.pdf" ��http://legalectric.org/f/2006/11/mcgp-ex-irr-doe-site-visit-june-8-10-agendaparticipantpotosselected.pdf�


� Public Infrastructure Improvement Study – January 2006


� HYPERLINK "http://legalectric.org/f/2006/11/mcgp-ex-irr-seh-public-infrastructure-improvement-study-january-2006-selected.pdf" ��http://legalectric.org/f/2006/11/mcgp-ex-irr-seh-public-infrastructure-improvement-study-january-2006-selected.pdf�


� MCGP 5054, MPCA Comment Letter, May 4, 2006, Mesaba Siting Docket


� HYPERLINK "http://energyfacilities.puc.state.mn.us/documents/16573/MPCA-Comments-(5-4-06).pdf" ��http://energyfacilities.puc.state.mn.us/documents/16573/MPCA-Comments-(5-4-06).pdf�  


� MCGP 5053, MPCA Comment Letter on Joint Application, July 31, 2006, Mesaba Siting Docket


� HYPERLINK "http://energyfacilities.puc.state.mn.us/documents/16573/MPCA-Comment-Ltr(7-31-06).pdf" ��http://energyfacilities.puc.state.mn.us/documents/16573/MPCA-Comment-Ltr(7-31-06).pdf�  








