IN THE IOWA DISTRICT COURT FOR POLK COUNTY
______________________________________________________________________________

IN RE:   CEDAR FALLS UTILITIES

)
               Franchise No. 17613


)







)
Bert Schou and Diane Schou,



)

       RESISTANCE TO







)
         CEDAR FALLS UTILITIES’


Petitioners,



)

  MOTION TO DISMISS
        vs.





)                         AND FOR SANCTIONS







)
Iowa Utilities Board,




)







)


Respondent.



)
____________________________________________________________________________________

​
I.
CEDAR FALLS’ MOTION TO DISMISS HAS NO BASIS IN LAW


Cedar Falls Utilities complains that Petitioners Schou’ filing was untimely, but that is incorrect.  Petitioners’ filed their Petition on January 6, 2006, within the time limits prescribed under IA 17.19(3).


Cedar Falls Utilities complains that the Petition was not filed because service on Cedar Falls was not made until January 11, 2006, but that is also incorrect.  
Within ten days after the filing of a petition for judicial review the petitioner shall serve by the means provided in the Iowa rules of civil procedure for the personal service of an original notice, or shall mail copies of the petition to all parties named in the petition and, if the petition involves review of agency action in a contested case, all parties of record in that case before the agency.
IA 17.19(2) (emphasis added)(also quoted by CFU in its Motion).  The Petition for judicial review was properly and timely filed with the Polk County District Court on January 6, 2006, and all parties of record in this contested case before the Iowa Utilities Board were properly served with the Petition, within the ten (10) days allowed, as demonstrated by the Affidavit of Mailing on file with the District Court and accompanying the Petition.

Petitioners Schou have properly filed their Petition for Judicial Review and properly served all parties in the contested case with a copy of the Petition.  Cedar Falls Utilities’ Motion for Dismissal has no basis in law and must be denied

II. A PRO HAC VICE MOTION HAS BEEN TIMELY AND PROPERLY FILED.

Cedar Falls Utilities complains that the filing by Petitioners Schou is improper and in

violation of Iowa law, but that is incorrect.  Iowa law provides procedure for Pro Hac Vice admission, and this procedure has been properly adhered to by counsel.  

Cedar Falls Utilities complains that Schous’ attorney, Overland, has not filed the requisite Pro Hac Vice Motion, as required under Iowa Rule 31.14, but that is incorrect, that filing has been made as reflected in the court file.  

Cedar Falls Utilities complains that the Pro Hac Vice filing was not made at the time of the filing of the Petition, however, the rules provide specific procedure for such an instance where the filing of a Petition and Pro Hac Vice Motion are not made simultaneously:

If such appearance and agreement are not filed and maintained, the court before which the matter is pending shall notify the attorney not admitted to practice in Iowa and the parties the attorney represents to comply with Iowa Code section 602.10111 and this rule within 20 days of the date of the notice.

As District Court records will verify, no such notice has been issued, and the 20 day time limit has not begun to toll.  Although it has no relevance under the rules, counsel noted to the District Court that the Pro Hac Vice Motion would be filed separately, and the filing of the Pro Hac Vice Motion was made within 20 days of the filing of the Petition.

Cedar Falls Utilities complains that Overland has not filed “… a verified statement which contains an agreement to submit to and comply with all provisions and requirements of the Iowa Code of Professional Responsibility for Lawyers.”  This is not correct.  The District Court file reflects that the verified statement was filed in paragraph five (5) of Overland’s Motion for Pro Hac Vice Admission.  In all fairness to CFU’s counsel, this was not filed at the time of his writing, but again, as above, the 20 day time limit for filing the Pro Hac Vice had not begun as the Court had not yet issued a Notice to Petitioners and their counsel.

Cedar Falls Utilities complains, but those complaints are premature.  Petitioners Schou have properly filed a Pro Hac Vice Motion, including a properly verified statement of Overland. There is no legal basis for Cedar Falls Utilities Motion to strike Schous’ Petition or sanction counsel.

III.
PETITIONERS SCHOU HAVE NO OBJECTION TO INTERVENTION

Petitioners Schou have no objection to the Intervention of Cedar Falls Utilities in this matter.


WHEREFORE, Petitioners Schou prays the Court deny the Motions of Cedar Falls Utilities for Dismissal and for Sanctions.

Dated: January 25, 2006



OVERLAND LAW OFFICE








____________________________________








Carol A. Overland     Minnesota Lic. 254617








Attorney for Petitioners Schou








402 Washington St. So.








Northfield, MN  55057








(507) 664-0252             (507) 664-0155 (fax)








(612) 227-8638 (c)








overland@redwing.net
________________________________
Resident Iowa Attorney
Brenda Myers-Maas               PK 13438
Attorney at Law

1025 Ashworth Road, Suite 505

West Des Moines, IA  50265

(515) 226-1731

(515) 222-0855 (fax)
Affidavit of Mailing

Carol A. Overland, after being duly sworn on oath, state that on January 26, 2006, I have this day mailed to the Court for filing and served the foregoing Response to Cedar Falls Utilities’ Motion to Dismiss and Motion for Sanctions upon all parties of record in this proceeding.

David Lynch

Deputy General Counsel
Iowa Utilities Board

350 Maple Street

Des Moines, Iowa 50319-0069

IVAN T. WEBBER, ESQ. 




TROY M. DeJOODE, ESQ. 

Ahlers & Cooney, P.C.




General Counsel

100 Court Avenue, Suite 600




Cedar Falls Utilities

Des Moines, Iowa 50309-2231



Utility Parkway









P.O. Box 769









Cedar Falls, Iowa  50613

JOHN F. DWYER, ESQ.

Iowa Department of Justice

Office of Consumer Advocate





310 Maple Street

Des Moines, Iowa 50319

LORRAINE JOENS

6512 W. Ridgeway Avenue

Cedar Falls, Iowa 50613

Dated: January 25, 2006



OVERLAND LAW OFFICE








____________________________________








Carol A. Overland     Minnesota Lic. 254617

Signed and sworn to before me this


Attorney for Petitioners Schou

____ day of January, 2006.



402 Washington St. So.








Northfield, MN  55057








(507) 664-0252                 (507) 664-0155 (f)

______________________________

(612) 227-8638 (c)

Notary Public





overland@redwing.net
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